BEFORE THE TENNESSEE REGULATORY AUTHORITY
| AT NASHVILLE, TENNESSEE

June 28, 2002

IN RE:

COMPLAINT OF XO TENNESSEE, INC.
AGAINST BELLSOUTH
TELECOMMUNICATIONS, INC.

DOCKET NO.
01-00868

and

COMPLAINT OF ACCESS INTEGRATED
NETWORKS, INC. AGAINST BELLSOUTH
TELECOMMUNICATIONS, INC.

N e N N N Nw N N N N N N’

FINAL ORDER AFFIRMING IN PART
AND VACATING IN PART THE
INITIAL ORDER OF HEARING OFFICER

This matter came before the Tennessee Reguiatbry Authority (the “Authoﬁty’ > or f‘TRA”) ata .
regularly scheduled Authority Conference held on June 11, 2002 for a review of the Initial Ofder ‘
entered in this matter by the Hearing Officer on April 16, 2002. This review is being undértaken- by |
the Authority on its own motion' as well as in response to the May 29, 2002 filing of BellSouth
Telecommunications, Inc.’s (“BellSouth”) Petition for Appeal from Initial Order of Hearing Officer
(“Petition for Appeal”).? The Hearing Officer’s April 16, 2002 Initial Order ’is attached to this Final

Order as Exhibit A, and is hereby incorporated into this Final Order by this express reference. -

! See Tenn. Code Ann. § 4-5-315(a).



Procedural History

The Initial Order sets forth a detailed discussion of the procedural history of this docket up to
the issuance of the Initial Order on April 16, 2002 At the April 30, 2002 Authority Conference, on
their own motion the Directors determined to toll the effectiveness of the Initial Order to allow them
sufficient time for review. On May 1, 2002, BellSouth Telecommunications, Inc.’s Petition for
Clarification and Reconsideration (“Petition for Reconsideration”) was timely filed pursuant to Tenn.
Code Ann. § 4-5-317. Oh May 2, 2002, XO Tennessee, Inc (“X0”), Access Integrated Network
(“AIN”) and ITC Delta"Com (“Delta”Com”) (collectively “Complainants™) filed their Response to
BellSouth’s Petition for Clarification or Reconsideration.

Tenn. Code Ann. § 4-5-315(b) specifically provides the sequence in which reconsideration,
appeals and reviews shall be considered by this agency.

If an initial order is subject both to a timely petition for reconsideration and to a petition

for appeal or to a review by the agency on its own motion, the petition for

reconsideration shall be disposed of first, unless the agency determines that action on

the petition for reconsideration has been unreasonably delayed.

In light of this section, prior to further action by the Authority, the Hearing Ofﬁ;:er considered and
disposed of BellSouth’s Petition for Reconsideration by issuing the Order Denying Petition for
Clarification or Reconsideration on May 14, 2002.

At the Au{thority Conference held on May 21, 2002, on their own motion the Directors voted to
review the Initial Order relative to the Hearing Officer’s findings made pursuant to Tenn. Code Ann. §
65-4-122. Specifically, the Directors decided to consider the following two-part issue:

(1) Whether there is sufficient evidence in the record to support the Hearing

Officer’s finding that BellSouth is guilty of unjust discrimination under Tenn.
Code Ann. § 65-4-122(a) and, if so,

2) Whether the District Attorney is the proper party to pursue a violation of Tenn.
Code Ann. § 65-4-122(a).

> Id.
3 See Initial Order, pp. 1-12.



The parties were directed to file briefs on these specific issues by May 29, 2002, with no reply briefs to
be filed. On May 29, 2002, the following briefs were filed in response to that directive: BellSouth
Telecommunications, Inc’s Brief Addressing Issues for Review of Initial Order Raised by Authbrity;
Brief of Complainants on Issues‘ of Discrimination and Notice to District Attorney General; and
Attorney General’s Second Post-Hearing Brief. |

In addition to its brief, BellSouth also filed a Petition for Appeal on May 29, 2002, which was |
within the requisite fifteen (15) days following the entry of the Hearing Officer’s Order Denying
Petition for Clarification or Reconsideration. The Petition for Appeal sought review of the same two-
part issue raised by the Authority. BellSouth argued that the Hearing Officer’s finding of unjust
discrimination was not supported by competent evidence in the record and was contrary to applicable
law. The Petition for Appeal also challenged the Hearing Officer’s determination that BellSouth
violated certain tariffing rules and argued that the Authority should reverse both the consequent fine
and the order to cease operations of any portion of the Select Program.

On June 6, 2002, the following documents were filed in response to BellSouth’s Petition for
Appeal: Attorney General’s Brief in Response to an Appeal of the Initial Order by BellSouth
Telecommunications, Inc. and Response of Complainants to BellSouth’s Petition for Appeal.

At the regularly scheduled Authority Conference held on June 11, 2002, a majority* of the
Directors determined that there was insufficient evidence in the record to sustain the Hearing Officer’s
finding that BellSouth is guilty of unjust discrimination under Tenn. Code Ann. § 65-4-122(a), and

therefore vacated that portion of the Initial Order relative to that finding. Having so determined issue

* Upon carefully considering the evidentiary record in this matter and respecting the Hearing Officer’s deference to the
United States Supreme Court’s holding in New York, New Haven, & Hartford R.R. Co. v. Interstate Comm. Comm’n, 200
U.S. 361, 390, 26 S.Ct. 272, 277 (1906), Director Malone concluded that the factual findings made in the Initial Order
should remain undisturbed.



1), the Directors declared issue (2) moot. The Directors then affirmed the remaining portions of the
Initial Order, including those pertaining to the tariff violations.

Findings and Conclusions

In its Petition for Appeal, BellSouth argues that the Hearing Officer erred in concluding that
BellSouth’s Select Programs violated the Authority’s rules regarding tariffing requirements (Rule
1220-4-2-.06(1) and 1220-4-1-.03, .04 and .06) and the Authority’s Final Order in Docket No. 96-
01331.° On this issue BellSouth presents no arguments beyond those in its Post-Hearing Brief to
suggest that it did not violate the Authority’s tariffing requirements. As found in the Hearing Officer’s
Initial Order, the Select Program offered terms and conditions for purchasing regulated tariff services
that were not presented to the Authority for approval as required under the Authority’s existing rules.

The evidentiary record in this matter clearly reveals that BellSouth violated Authority Rules
1220-4-2-.06(1) and 1220-4-1-.03, .04, and .06 and the Authority’s Final Order in Docket No. 96-
01331 thiough its failure to tariff the program, failure to charge customers tariff rates, and failure to
provide the Select Program for resale. Therefore, the Hearing Officer properly found that BellSouth
should be fined $169,200 in accordance with Tenn. Code Ann. § 65-4-120, based on the calculation of
multiplying the number of days during which BellSouth offered any Select Program, March 15, 1999
through April 15, 2002, by fifty dollars and multiplying the total by the three offending actions, that is,
BellSouth’s failure to tariff the program, failure to charge customer’s the tariff rate, and failure to
provide the Select Program for resale.

BellSouth also argues that the Hearing Officer erred in finding that BellSouth’s actions in not
offering the program to all customers constituted unjust discrimination in violation of Tenn. Code Ann.
§ 65-4-122(a). Tenn. Code Ann. § 65-4-122(a) provides that unjust discrimination occurs when a

common carrier receives from one customer greater or less compensation for service “of a like kind

> BellSouth’s Petition for Appeal, p. 2.




under substantially like circumstances and conditions.” In determining whether BellSouth committed
unjust discrimination, the Hearing Officer concluded that a determination must first be made as to
whether BellSouth notified all customers of the Select Program. Based on the record in this
proceeding, the Hearing Officer found that because BellSouth had not provided sufficient notice of the
program’s existence to all customers, some BellSouth customers were not afforded the opportunity to
enroll in the program. On this basis, the Hearing Officer concluded that customers purchasing out of
the BellSouth tariff did not receive the same value as BellSouth customers who were members of the
Select Program.

While the record supports a finding that BellSouth violated the Authority’s tariffing
requirements, the facts do not support a conclusive finding of unjust discrimination. The fact that
BellSouth did not tariff the Select Programs does not automatically constitute an act of unjust
discrimination. Based on the evidentiary record, the Authority is unable to conclude that any customer
meeting the criteria for the Select Program was denied enrollment. Accordingly, while some
customers may not have received the benefits that others enjoyed as a result of the Select Program,
there is no evidence in the record that any customer who otherwise met the criteria required for
enrollment in the Select Program was denied the opportunity. Therefore, the Authority does ﬁot
conclude that failure to tariff the Select Program and notify customers of its existence rises to the
level of unjust discrimination under Tenn. Code Ann. § 65-4-122(a). For these reasons the majority of
Directors voted to vacate that portion of the Initial Order finding BellSouth in violation of Tenn. Code
Ann. § 65-4-122(a).

The Autﬁority also concurs with the actions of the Hearing Officer in requiring BellSouth to
cease offering conditions related to the purchase of regulated servic}es, i.e., the ability to earn points
which have not been approved by the Authority. In this regard, BellSouth is required to discontinue

the non-tariffed Select Program because it provides terms and conditions for regulated service that




have not been approved by the Authority, not because it is unjustly discriminatory under Tenn. Code

Ann. § 65-4-122.

IT IS THEREFORE ORDERED THAT:

1. The April 16, 2002 Initial Order of the Hearing Officer, attached hereto as Exhibit A, is
affirmed in all respects with the exception of the findings and conclusions relative to unjust
discrimination under Tenn. Code Ann. § 65:4-122(a). In that respect, Section III (A) of Conclusions,
Section IV (C) of Remedies and Paragraph 2 of the ordering clauses are hereby vacated.

2. Any party éggrieved by the Authority’s decision in this matter has the right of judicial
review by filing a Petition for Review in the Tennessee Court of Appeals, Middle Section, within sixty

(60) days from the date of this Order.

ATTEST:

.

o V[
K. David Waddell, Executive Sec e}zﬂ'y

§ Although Director Malone disagreed with the majority’s conclusion that the evidentiary record was insufficient to support
a factual finding of unjust discrimination, he, nevertheless, concluded that the remainder of the Initial Order should be
affirmed.




. BEFORE THE TENNESSEE REGULATORY AUTHORITY
AT NASHVILLE, TENNESSEE
April 16, 2002

. INRE:

) .
' COMPLAINT OF XO TENNESSEE, ) DOCKET NO.
INC. AGAINST BELLSOUTH DI ~ 0100868
- TELECOMMUNICATIONS, INC. D o
o )
'and ' ) }
| COMPLAINT OF ACCESS INTEGRATED )
'NETWORKS, INC. AGAINST )
~ BELLSOUTH TELECOMMUNICATIONS, )
NG )
~ INITIAL .OR‘DER_

Thrs docket came before the Heanng Ofﬁcer for heanng on the Complaznt of X0
1 Tennessee Inc and the Complamt of Access Integrated Networks Ine. agamst BellSouth o
- Telecommumcatrons, Inc. (‘-‘BellSouth”).‘

L PROCEDURAL HISTORY

Access Integrated Networks Inc (“AIN”) ﬁled a complamt aga.mst BellSouth . o

Telecommumcatlons, Inc (“BellSouth”) w1th the Tennessee Regulatory Authonty (“TRA” or -
= “Authonty”) on September 18,2001. The Executrve Secretary ] Ofﬁce as51gned the complalnt to -
- Docket No 01-00808 Accordmg to the complamt on August 27, 2001 a representatrve of

- Berry Dn'ect actmg On behalf of BellSouth, offered a customer three free months of service in

L ‘, exchange for em'olhng in the “BelISouth Key Busmess Discount Program » AIN further alleged

B vthat the tanff apphcable to the “BellSouth Key Busmess Dlscount Program” does not .include |




-three free 'months of service‘ AIN asserted that-this offer yiolates Authority Rule 1220-4-84 -

. 09(2)(0)(3) and the drscnmmatory pricing prov1s10ns of Tenn. Code Ann § 65-4-122 and
: therefore requested the Authonty issue a show cause order pursuant to Tenn. Code Ann, § 65-2— f
}.»'_110‘62 : - . | ‘ |
| At the September 25, 2001 Authonty Conference the Drrectors ordered BellSouth to
. respond to AIN s complamt by October 2 2001 3 BellSouth ﬁled its answer to AIN’s cornplamt
’_}as ordered and admrtted that 1t engaged Berry Drrect to rnarket the “BellSouth 2001 Key -
: Busmess Dlscount Program.”“ BellSouth further adrmtted,that a representative of Berry Dn‘ect N
sent the eustomer a fax the cover sheet of which stated: “This will also glve you three mos, 1% —

6™ — 12tll no charge in each busmess — Fax nght back"’s BellSouth also adrrutted three free .

"months of servrce is not w1thrn the “BellSouth 2001 Key Business Drscount Program M n

'jvfurther answenng the complarnt, BellSouth stated that it is the pohcy of BellSouth to offer .

_f servrces in conformance wrth tarlffs and that it has suspended all marketing by Berry Drrect 7

o XO Tennessee, Inc (“XO”) ﬁled 1ts complamt agarnst BellSouth on October 9, 2001.
| The Executrve Secretary s ofﬁce assrgned th1s complamt to Docket No 01~00868 XO alleged "
that on September 5, 2001 a BellSouth Senior Account Executwe offered to provrde a customer .‘

= w1th service pursuant to the “BellSouth Key Busmess Dlscount Program” and to include three
- free months of semce "As in AIN s complamt X0 asserted that this offer vrolates Authonty

- jRule 1 220-4-8-_.09(2)(0)(3) and the drscr'lmmatory pncrng provisions of Tenn. Code Ann, § 65-4-

o lDocket No 01—00808 Camplamt of Access Integrated Networks, Inc., paras. 4&5 (Sept 18 2001)
.. *See id. at paras. 6 & 7.
.3 See Docket No. 01-00808, Order Directing lemg of Response (Nov 28, 2001)
4 See Docket No. 01-00808 Answer of BellSouth Telecommumcatlons Inc., para. 3 (Oct. 2, 2001).' :
' 5Id at para. 4. ‘ v . v
-8 See id. at para. 5.
-7 See id. at para. 4. ‘
. KSee Docket No 01-00868 Complaznt ofXO Tennessee Inc. para 4 (Oct 9, 2001)




: f’v"Docket Nos 01 00808 and 01 00868 should be

i 122 and therefore, requested the Authorrty 1ssue a show cause ‘order pursuant to. Tenn Code

g r'Ann §65-2—1069 S

At the October 23 2001 Authonty Conference, the Authonty consrdered XO’

. complar_nt_.' The‘Authonty appomted General CouL'xsel or h1s desrgnee to act as the hearmg officer

- to determine the'"merits of XO’s cornplaint, 'dlre

- attempt to resolve XO’s complamt wﬂhm srxty (6

v to respond to XO’s complamt by October 25, 200

BellSouth ﬁled a tnnely answer to- X¢

R representatlve contacted the customer in questron

- fax that contamed language regardmg three free

E Authonty should issue a show cause order crtmg

| :'-these sales act1v1t1es by Berry Direct and BellSou
| In the mtdst of the complamt and answe
o Cause Proceedmg in Docket No. 01-00808 In
- Docket No 01-00808 the cornplamt ﬁled in bi

‘ nusconduct that allegedly occurred in Southhave
-‘Ehas a legal duty to enforce 1aws under its Junsd

" show cause proceedmgs and i 1mpose sanctlons

. }} -far broader than a dlspute between BellSouth and

: ,9Seezd at paras. 6&8

cted the hearlng ofﬁcer to deterrmne whether_‘

1o
D’s cornplamt ‘ B.el_lsouth admitted that its
yon Sentember 5, 2001 bandv sent the customer a-
months _of serrice.i_‘ BellSouth denied that the
y the fact that BellSouth has suspended “all of :
th to Tennessee customers.”" |

T nrocess, AIN filed a Motibn to Open Show -

1€ motlon, AIN referenced its complaint filedin "

iction and has not previously hesitated to open

competing 'carri_er.”‘s.

10 §ee Docket No. 01—00868 Order Appomtzng Heanng

11 Spe Docket No 01-00868, Answer ofBellSouth Telecom umcatwns Inc., para 3 (Oct 25, 2001)

ey at para. 8.

O_;Zcer (Nov 7, 2001)

13 See Docket No 01-00808 Motzon to Open Show Cause Proceedmg, p.1 (Oct 16 2001)

o l"'.S‘eetd at3-4 o
L ‘SId at 5. '

consoh_dated, mstructed the hearmg ofﬁcer to |

50) days of the file date, and ordered BellSouth |

Docket No 01-00868, and a thrrd mstance of S

n, Mi_ssiss}ippi.‘-3 AIN argued _that the _Au_thonty 'k : o

AIN concluded by asserting that this “matter is -




BellSouth ﬁled 1ts response to the Motzon to Open Show Cause Proceedmg on October ‘
B 24 2001 BeIlSouth asserted that the motlon should be drsrmssed because the allegatrons set

: 'forth in the motron are the subJect of XO0’s and AIN’s complamts and explamed that there is

o nothlng to gam ﬁ'orn convenmg another docket. 15, Also, on October 24 2001 the Consumer

E Advocate ﬁled petrtrons to mtervene in both dockets assertmg that its mterventlon is on behalf of

B »Tennessee consumers who erl be adversely affected by price dlscnmrnatron |
| On October 26 2001 BellSouth ﬁled 1ts non-propnetary responses to the Authorrty s -
B data requests 1ssued on October 12 2001. BellSouth explarned that it would file 1ts propnetary .
responses upon the entry of a protective order On October 31, 2001 AIN and XO ﬁled a letter
stating that they belreved the proposed protective order entered should be amended to permlt thev o |
" drstrlbutlon of proprletary mformatlon to “other, appropnate state and federal agencres,”"‘ |
o BellSouth ﬁled a respons1ve letter on October 31, 2001 urgrng the Hearlng Ofﬁcer to enter the |
- ‘v‘standard protectrve order | |
On November 1 2001 AIN and XO ﬁled motions to take dlscovery AIN and XO
" attached 1dentrca1 requests to therr respectwe motrons In addition, both complamants requested |
) that the Authonty order BellSouth to respond wrthln ten days.® BellSouth ﬁled its response to .
‘ the motlons on November 2 2001 objectmg to the ten-day response penod n
e On November 6 2001 the Hearing Ofﬁcer entered an order addressmg the Authorrty ]

-k drrectrve of September 25 2001 and many of the above—mentroned ﬁlmgs The Heanng Ofﬁcer o

w 16 See Docket No. 01-00808 BeIlSouth s Response to Access Integrated Netwark Inc s Motlon to Open Show
- Cause Proceedmgs, pp. 1-2 (Oct. 24, 2001). -~ .
17 See Docket Nos. 01-00808 & 01-00868, Attorney General’s Petmon to Intervene, p. 1 (Oct. 24 2001)

- pDocket Nos. 01-00808 & 01-00868, Letter of AIN and XO, p. 1 (Oct. 26, 2001).

19 See Docket Nos. 01-00808 & 01-00868, Letter of BellSouth, p. 1 (Oct. 31, 2001).

' o 20 See Docket Nos, 01-00808 & 01-00868, Motion to Take Discovery, p. 1 (Nov. 1, 2001).

2 See Doeket Nos. 01-00808 & 01-00868, BellSouth Telecommunications Inc.’s Objectzon to Dzscover;v Response
: Deadlme Saught by Access Integrated Network Inc ,p-2 (Nov 2, 2001).




i._ dec1ded to consohdate the dockets and ordered that all future ﬁhngs be entered under Docket No.

: 01-00868 The Heanng Ofﬁcer also granted the 1nterventron of the Consumer Advocate ordered

. :'_ the partles to file 2 protectrve order Wrthout the addltlonal language requested by AIN and XO :
& and dlrected BellSouth to respond to AIN’s and XO’s drscovery requests by November 16, 2001.

"V*‘Thereafter the Heanng Officer determmed that the actual remedy avallable as a result of the :

,vﬁhng of the complamts and the Motion to Open a Show Cause Proceedmg is the opemng of an -

mvestlgatron The Hearlng Ofﬁcer also ordered AIN and XO to file a more deﬁmte statement o
- enumeratmg the specrﬁc statutes and/or Authonty rules allegedly vrolated by BellSouth and

requested that the partres ﬁle briefs on the 1ssue of whether the Authonty isa court for the |

| purposes of Tenn. Code Ann. § 65- 4-122 Lastly, the Hearmg Officer set forth a procedu:ral_

1 schedule whmh prov1ded that the Hearmg would commence on December 3, 2001 z

e On November 8, 2001 ITC’\DeltaCom filed a Petition to Intervene On November 13,

| ,2001 the Heanng Ofﬁcer 1ssued a Notzce of Filing requrrmg that partles file responses to the -

petrtxon by November 14 2001 At the request of BellSouth the Hearmg Ofﬁcer extended thrs
time o November 16 2001 No responses havmg been ﬁled, the Hearlng Ofﬁcer granted the .
| ’petltlon o ' |

On November 9, 2001 BellSouth ﬁled a Motzon to C’onvene Medzatzon Conference '
-Although the other partres d1d not object to partlcrpatrng in medlatron, AIN XO and the

| Consumer Advocate requested that BellSouth ﬁrst be requrred to respond to the dlscovery

T z See Docket Nos 01-00808 & 01- 00868 Order, pp. 5- 12 (Nov 6, 2001)
C 'i See DocketNo 01-00868 Order Grantzng]nterventzon (Nov 19,2001).




: _vrequestsz“ The Hearmg Officer granted the motlon and entered an order scheduhng the
‘medlatlon for November 28, 20013 | |
L On November 13 2001 AIN and XO ﬁled a Memorandum Concermng Jurzsdzctzon =
E Potentzal Vzolatzons and Proposed Relief On that same day, BellSouth ﬁled BellSouth _:v :

'?'"T elecommumcatzons Inc sBrzefAddresszng Sectzon 65-4-122. |
BellSouth ﬁled dlscovery responses on November 16 2001 and agam on November 19,

' ’2001 aﬁer the entry of the Protective Order. On November 20, 2001 AIN and X0 ﬁled a .

: ,Motzon to Compel Responses to Dzscovery requestrng that the Hearlng Ofﬁcer comy; pel BellSouth .

o to respond fully to Interrogatory No 10 wh1ch states “Lrst, ona customer by customer basrs, ‘

‘. all goods servwes or beneﬁts of any klnd provrded by BellSouth Select Inc to any Tennessee 3

‘custcmer n your response, provide the estnnated monetary value of those beneﬁts to. each

i » customer 6 The Hearmg Officer granted the motron in part by directing BellSouth to “hst if it

has not done so already, on a customer by customer bas13, all goods, serwces or benefits of any

- kmd provrded by BellSouth Select Inc to any Tennessee customer in exchange for purehasmg i,

- servrces through the Key Busmess Drscount Program »2 .On November 26, 2001, BellSouth '

- ﬁled a letter, whlch among other things, explalned that BellSouth had previously prcv1ded the :
R mformatron mcluded within the Hearing Ofﬁcer s order
| -On November 26 2()01 the Hearing Ofﬁcer issued a Notzce of lemg as a reminder that
the Pre-Hearmg Conference was scheduled for November 30, 2001 and the Hearing was .i

E scheduled to begm on December 3, 2001 The Notzce of lemg also requested that the parties ﬁle !

# See Docket Nos. 01-00808 and 01-00868 Response ofXO Tennessee, Inc. and Access lm‘egrated Network, Inc to -
 BellSouth Telecommunications, Inc.’s Mediation Proposal P 1 (Nov 13, 2001), Docket No 01-00868 Letter of’
Consumer Advocate, p. 1 (Nov. 14,2001). .

: z: See Docket No. 01-00868, Order Granting Motion to Convene Mediation Conference (Nov. 19, 2001)
” ' Docket No. 01-00868, Motion to Compel Responses to Discovery, p. 1 (Nov. 20, 2001). :
g See Docket No. 01-00868, Order Granting In Part Motion to Compel Responses to Discovery (Nov. 21, 2001).
o See DocketNo 01-00868 Leiter of BellSouth, p. 2 (Nov 26 2001) ' k




any 'preheanng mbﬁons' by November 29, 2001. Thereafter, AIN, XO and ITC*DeltaCom filed

- > a Motzon ﬁ)r Contmuance of Hearmg on November 27 2001, AIN and XO ﬁled a Motzon fo

"_Amend Complamts and Motzon to Compel the Testzmony of Wztnesses on November 29, 2001

o and BellSouth ﬁled BellSouth Telecommumcatzons, Inc s Response to Motzon Jor Cantmuance

B f 'of Hearzng on November 29 2001. In the Motzon to Amend Complamts AIN and XO asserted s

‘ that the alleged rmsconduct is “part ofa regron-wrde marketmg plan called BellSouth Select that_ ,

B :_ ﬁ","'began in 1999” and requested that they be perrmtted to amend thelr complamts to add elght: '

. | paragraphs related to the BellSouth Select Program » _ o
. AIN and XO ﬁled a Motzon fo Make Documents Publzc on the mormng of November 30,
| _:2001 AlN and XO requested that BellSouth’s responses to Authorlty Interrogatory No. 7 and |
R -_:'AINDCO Interrogatory No ‘5 be made part of the pubhc record, but dld not obJect to the’v :
, j‘redactlon of customer names and telephone numbers »

As scheduled the Hearmg Ofﬁcer convened the Pre-Hearmg Conference on November

_ 30 2001 Dunng the Conference the I-Iearmg Ofﬁcer deferred dec1s1on on the Monon to Make e

. Documems Publzc pendmg the ﬁlmg of responses Upon fmdmg that 1t would be more efﬁcrent RREREY

to resolve the broader allegatlons as to the BellSouth Select Program in this proceedmg rather’ B A

L k’ : than separatmg out the Key Busmess Dlscount Program the Hearmg Ofﬁcer granted the Motion o

S to Amend Complamts Thereaﬁer, the Hearmg Ofﬁcer found that there was a  need for addltlonal |
: pre-hearmg preparatlon 1n hght of the amended complamts and therefore, granted the Motion for

| ";Contznuance of Hearzng As a result of these rulmgs, the Hearmg Ofﬁcer drsmrssed without

o> Doeket No. 01-00868 ‘Motion to Amend Complamts,p l(Nov 29, 2001).
' See Docket No. 01-00868 Motion to Make Documents Publzc,p l(Nov 30, 2001)




i ‘pre_]udlce the Motzon to Compel the Testzmony of Wztnesses and set out a procedural schedule
' estabhshed W1th the cooperatlon of the partles 1o | |
In addltlon, duung the Conference, the Consumer Advocate requested the. opportumty to

o ﬁle a response to BellSouth Telecommunzcattons Inc s Brzef Addressmg Sectzon 65-4—122 ﬁled' o

on November 13 2001 BellSouth did not ob]ect provrded 1t would be afforded an opportumty '

. to reply if 1t deemed such necessary The Heanng Ofﬁcer granted the Consumer Advocate s

s _request 2

Late in the day on November 30 2001 Cmergy Commumcanons Company (“Clnergy”)

B ﬁled a Petztzon to Intervene After permlttlng a suﬂ‘icrent amount of tlme to pass for. the ﬁlmg of

o ’_,‘responses the Heanng Ofﬁcer found that the pet1t10n met the requlrements of Tenn Code Ann. § | e
' 4-5 310(a) and granted the pet:tron B | |

B On December 7 2001 BellSouth ﬁled a response to the Motzon to Make Documents

= APublzc and an answer to the amended complamts On that same day, the Consumer Advocate S

o 'ﬁled comments on BellSouth Telecommunzcatzons Inc s BrzefAddresszng Section 65-4-1 22 On

» December 18 2001 Al'N and X0 ﬁled a second set of dlscovery requests BellSouth filed
: responses to the requests on J anuary 15 2002 | | | |
| B On January 8 2002 the Heanng Ofﬁcer 1ssued a Notzce of Oral Argument schedulmg ,
o .argument on the Motton to Make Documents Publzc for January 10 2002 AIN and XO ﬁled a :
I Notzce of Deposztzon on January 7, 2002 Thereafter on January 9 2002 BellSouth ﬁled an: -
:V;Emergency Motzon to Quash or, in the Alternatzve Emergency Motzon for Protectzve Order _'

L E ~'(“Mot10n to Quash”) In the Mo’non to Quash, BellSouth moved the Hearmg Ofﬁcer to enter a b_

Lo See Docket No 01-00868, Order ﬁ'om November 30 200] Pre-Heanng Conﬁerence, pp .89 (Dec 31 2001)

 * See id. at Procedural Schedule, fa. 2.
LT » " See Docket No 01-00868 Order Grantzng Interventzon, p 1-2 (Dec 31, 2001)




‘protectlve order in regard to the locatron of the deposnrons, order and schedulmg of the
_ deponents desrgnatrons pursuant to Rule 30. 02(6) of the Tennessee Rules of Civil Procedure B
| S and unafﬁhated thrrd partres M In addltlon, BelISouth requested that the Heanng Officer hear the . }

3 : ,motron durmg the January 10, 2002 oral arguments 3 1 o _ | . |
On January lO 2002 the Heanng Ofﬁcer heard oral arguments on the Motzon to Make' :

Documents Publzc Thereafter the Hearmg Ofﬁcer took the motron under adwsement and turned T
v.:"'to the Mot10n to Quash Through earlier agreements between AIN, XO and BellSouth andj,d, |
: vf‘:‘;a_addltronal agreements reached that momlng, AIN X0 and BellSouth resolved all pomts of 1.'

: 'vzcontentron rarsed ,m the Motlon to Quash R |

R On January 15 2002 the Consurner Advocate ﬁled a Monon to Take Dzscovery The

o o Consumer Advocate requested that the Heanng Ofﬁcer order BellSouth to respond to the

D .attached mterrogatones by J anuary 25 2002. % Relymg on the prev10usly estabhshed procedural | ' .

: schedule and the attached mterrogatorres the Hearmg Ofﬁcer dlrected the Consumer Advocate f |

i to provrde by January 17 2002 justification for its motion and verrﬁcatlon that BeIlSouth hadnot .

‘ o : prevrously provrded the requested mformatron The Heanng Ofﬁcer further ordered that if the

Consumer Advocate falled to ﬁle the supplemental mformanon, then the Motzon to Take : |

S Dzscovery would be deemed demed 57 The Consumer Advocate d1d not supplement its motion.

On January 16 2002 the Hearmg Ofﬁcer 1ssued an Order Grantmg In Part Motwn Toj | ‘

. Make Documents Publzc The Hearmg Ofﬁcer ordercd BelISouth to ﬁle a pubhc versmn of |

E R vBellSouth’s responses to Authonty Interrogatory No. 7 and AIN/XO Interrogatory No. 5. The

S See Docket No. 01-00868 Emerg en(:y Motion to Quash or, in the Alternatzve Emergency Motion fbr Protectzve .
 Order, p. 1 (Jan. 9,2002). - _ o . .
SeezdatZ&lO ST : '

See Docket No. 01-00868, Motlon to Take Discovery, p. 1 (Jan 15, 2002)

See Docket No. 01-00868 Order on Motion to Take Discavery, p- 2 (Jan. 16, 2002)




- Hearmg Ofﬁcer pernntted BellSouth to redact all mformatlon except that which was conveyed to o

or whrch BeIlSouth could reasonably have expected would be conveyed fo consumers by o

e :BellSouth representatlves or agents, mfonnanon regardmg the type of document, or 1nformatlon o

v regardmg the serwces purchased bya partlcular consumer »

On J anuary 23 2002 the Hearing Ofﬁcer convened a Status Conference for the purposes
| of dlscussmg the need for a fonnal heanng, potentlal w1tnesses, and the status of stlpulatlons of

- jl'.’»fact At the start of the Conference, the partles conﬁrmed that they had not entered into

' ""}iib'stlpulatlons of fact and d1d not expect to do s0. Next, through dxscussmns with counsel the' . -

: Heanng Ofﬁcer determmed that a formal heanng was necessary Counsel for AIN and X0 and ]

‘ counsel for the Consumer Advocate mdlcated that each mlght call BelISouth Select, Inc and -

o BellSouth employees as hosnle wrtnesses 39 Thereafter BellSouth requested a rulmg as to S

o whether BellSouth had to produce these w1tnesses Hearing no substantlve arguments as to why |

| .:kf.vBellSouth should not produce the mtnesses, the Heanng Ofﬁcer 1ssued an oral ruhng requlrmg |

. the1r appearance The Heanng Ofﬁcer entered an order on February 1, 2002 memonahzmg these ~

. events.®

On J anuary 25 2002 the partres ﬁled pre-ﬁled dlrect tesnmony AIN ﬁled the testlmony

" of Rodney Page and Joseph Glllan The Consumer Advocate ﬁled the testnnony of Stephen

o Brown and Mark H Crocker BellSouth ﬁled testlmony on behalf of Thomas Lohman Ena - |

E : Shaw, Rlchard T1ce, and Donald lemgston The Consumer Advocate ﬁled the pre-ﬁled rebuttal ‘, Co

testlmony of Stephen Brown on January 30 2002 BellSouth ﬁled pre-ﬁled rebuttal testlmony S

. -33 See Docket No 01-00868 Order Granting In Part Motion To Make Documents Public,p. 10 (Jan 16 2002). .

O The specific employees listed were Richard Tice, Scoft Johnson, Jeffery White, Don Livingston, and Scott Davxs : o
" ‘Don lemgston was- employed by BellSouth Telecommunication Inc.’s Small Business Services, but is now. '

- employed by BellSouth Aﬂihate Semces Corporatton See Docket No 01-00868, Don lemgston, Pre-Flled Dn-eet

Rt Testimony, p. 1 (Jan. 25, 2002)

. +* See Docket No. 01-00868 Order From January 23, 2002 Status Conference and Febmmy 1, 2002 Pre-Hearmg’ h
s (Feb 1, 2002) ' :
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S on behalf of Scott S Davrs Ena Shaw Thomas Lohman, Donald lemgston, and Amruddha N

e Banerjee on that same day

On F ebruary 1 2002 the Hearmg Officer convened a Pre-Hearmg Conference Dunng E

o .the Conference BelISouth conﬁrmed that a medlcal condmon prevented Dr Bane13ee from. E

| '..'attendmg the heanng, but stated that- he could testrfy telephomcally AIN XO Cmergy,

' ,f:ITC'\DeltaCom, and the Consumer Advocate agreed to Wmve cross-examrnatlon of Dr Baner]ee SR

o penmt hlS pre-ﬁled rebuttal testlmony to be entered mto the record and to solicit any (R

_f: testrmony w1th regard to Dr Baner_lee s pre-ﬁled rebuttal testrmony from the1r own Wltnesses
’ BellSouth agreed to thlS arrangement The partles next agreed to ten-mmute openmg arguments-

- v..'and the ﬁlmg of post—hearmg bnefs The Hearmg Ofﬁcer entered an order on February 1 2002

o _memonallzmg these events 4

The Hearmg Ofﬁcer convened the Heanng as scheduled on February 4, 2002 At the

e outset counsel for AIN X0, and Cmergy moved into ev1dence all responses to dlscovery and' L

the deposrtrons of Mlchael Sisk, Kathleen an, Rlchard Tice, Robm Porter, and Don L1v1ngston S |

B Thereafter, the partles presented their openmg arguments, and AIN called Rodney Page and -

‘ vJoseph Grllan to testlfy The Consumer Advocate followed by callmg Stephen Brown. The: "
hConsumer Advocate chose not to call Mark H. Crocker or enter his pre-ﬁled direct testrmony |

mto -the record : BellSouth then called Rlchard Trce, Don L1v1ngston and Scott S Davrs’ to-

o '-‘;‘testlfy Pnor to calhng Mr Daws, BellSouth notrﬁed the Heanng Ofﬁcer that the partres had

e agreed to enter mto the record the pre-ﬁled drrect and rebuttal testlmony of Ena A. Shaw the
. ~pre—ﬁ1ed dlrect testlmony of Thomas F Lohman and the pre-filed rebuttal testimony of

: '_’:,_Amruddha Banerjee w1thout calllng the w1tnesses to orally testrfy Upon the conclusmn of the‘

o 4‘ASee>i‘d.' o
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5 :Zitestlmony, the parttes agreed to ﬁle post-hearmg briefs by February 18, 2002“2 and the Hearmg -
'- Ofﬁcer adjourned the hearmg AIN - XO, ITC’\DeltaCom, the Consumer Advocate ‘and- .

> BellSouth ﬁled post-hearmg briefs on February 19 2002. | |

| On Aprtl 1 2002 AIN XO and ITC"DeltaCom ﬁled a Motzon to Submzt Supplemental

o ’,:Authorzty in Wh1ch the partres requested that the Hearlng Ofﬁcer consrder an order of the” |

. Washmgton Utlhtles and Transportatlon Commrssron in Docket No. UT-OI 1329, other filings in -

o that docket and a news artlcle regardmg the subject of the docket BellSouth filed its opposrtron -

n ‘ to the motlon on Apnl 4, 2002 clalmmg that the order does nothmg more than approve a

. ":‘bsettlement and is not by 1ts own terms, authonty BellSouth also argues that the facts underlymg -

the docket are dlstmgulshable from the facts of thls case.®
’ ;,_Ii, FINDINGS orF FACT ' | P |
BellSouth, BellSouth Select, Inc., and BellSouth Advertlsmg and Pubhshmg Company‘ -
) 'v(“BAPCO”) are Wholly owned sub51d1ar1es of BellSouth Corporatlon BellSouth Select, Inc |
- ‘manages a program, heremaﬂer generally referred to as the “Select Program,” Whrch mvolves the .
A w.:’f‘provrsmnmg of regulated and unregulated services to customers by the “BellSouth farmly of

' j‘_pcompames s BAPCO and BellSouth share the admrmstratrve costs of the Select Program %

The Select Program has taken many forms smce 1ts 1ncept10n in-early 1999. BellSouth o

' ".':'Select Inc BAPCO and BellSouth Jomtly created the vanous forms of the Select Program, :

v"z The brrefs were acmally due on February 19, 2002 because F ebruary 18, 2002 was a state holiday.
~ *® The Hearing Officer finds that the Motion to Submit Supplemental Authority should be granted in part. The

, Hearmg Officer will review and consider the Fifh Supplemental Order Approving and Adopting Settlement
" . Agreement of the Washmgton Utrlmes and Transportatlon Commxssmn in Docket No. UT-011329 and give the
o order the force and effect it is due.

_ # See Docket No. 01-00868, thhard E. Tice, Pre-Filed Du'ect Testimony, p.: 1 (Ian. 25, 2002), Docket No. 01- .
‘ 00868 BelISouth Telecammumcatzons, Inc.’s Answer to Stgpplemental Paragraphs to Complamts para. 1 (Dec 7,
2001). .

*5 Docket No. 01-00868 BellSouth’s Response to Staff’s First Data Requests, Item No. 1 p. 1 (Oct. 26, 2001).

ISR See Docket No. 01-00868, BellSouth’s Response to XO’s Second DataRequests Item No. 7, p. 1 (Jan. 15, 2002).
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| Wthh are referred to in ﬂ'llS Order as the Select Consumer Program, the Select Busmess: :

o Program the Select Srlver Program, the Select Gold Program and the Select Platmum ’

»""'_‘_Program a. Smce the mceptlon of the Select Program, BellSouth Select Inc BAPCO and

- BellSouth have offered the program to consumers through vartous marketmg actrvmes, mcludmg -
o drrect mallmgs, outbound telemarketmg efforts and offers made at the trme of inbound calls.*®

| Wrth the excepnon of the Select Consumer Program, the Select Program generally offers i

R consumers standard pomts and bonus pomts 1n exchange for the purchase of regulated and b

" unregulated servrces Consumers can redeem points for products, servmes or credrts The valuel '

0 of one pomt 1s 2 5 cents 9 BellSouth Select Inc. awards consumers standard and bonus pomts o

e "_Whrle BellSouth awards consumers. bonus pomts only = At various ttmes, BellSouth and

o BellSouth Select Inc have combmed the Select Program with 1 vanous other promo‘uons o
o "A Forms of the Select Program
i 1. ; »' The Select Consumer Program

The Select Consumer Program began m March 1999 At the start of the: program, -

L p resrdentral customers that had a combmed monthly spendrture between BellSouth and BellSouth -

- Mobrhty of $70 00 and that subscnbed to at least one unregulated servrce quahﬁed for the ,' %

S f'program st In January of 2000 the eombmed spendrture mmrmum mcreased to $125 00 per.-

3 month One year later the crrtena changed agam toa mrmmum spendrture of $50.00 a month on _: '

: 47 See Docket No. 01-00868 Transcnpt of Proceedmgs, Feb. 4 2002, p 179 & 191 (cross—exammanon of Rlchard :
E 'Tice) & Exh. 3 (Transcnpt of Deposition, Jan. 16, 2002, p.27 (deposmon of Richard E. Tice)). ' )
% See id. at Exh. 3 (Transcripts of Depositions, Jan. 16, 2002, p. 25 (deposition of Richard E. Trce), pp. 8-9

; (deposmon of Robin L. Porter), pp. 6-7, 37-38 (deposition of Don- Ltvmgston))

See id. at Exh. 6 (sample quarterly statement).

See id. at 172, 174, & 176 (cross-examination of Richard E Tice). ' ‘ ' ,

51 See Docket No. 01-00868, BellSouth’s Response to XO’s Second Data Requests, Item No. 6, p. 2 (Jan 15 2002), - B
- Docket No: 01—00868 Richard E. the, Pre-Filed Dlrect Tesumony, p 11 (Jan 25 2002) (descrrbmg this program’ S
- . as the “Select Resrdentral Program.”) :
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BellSouth servrces mcludmg at least one unregulated servrce k The beneﬁts avarlable to |

consumers changed throughout the duratlon of the Select Consumer Program In varymg' _

= combmatlons dependmg on the date, Select Consumer Program members could receive the'.'. ‘

' ifollowmg beneﬁts 1) a coupon book 2) the BellSouth Select Newsletter, 3) BellSouth Select |
i }_.::“L g magazme 4) access to the HomeOwner Hotlme servrce 5) a 25% d1scount on BellSouth

B f‘Mobllrty accessones 6) a 20% dlscount on BellSouth home phone eqmpment 7) access to

G BellSouth’ “All—m-One” call center; 8) movre trckets, and 9) dlscounted roadsrde assistance.”

In 2001 the consumer marketmg orgamzatron, a part of BellSouth determmed there was _' L

) no need to contmue the Select Consumer Program due i in part to the lack of competrtron in theb : 1
L resrdentral markets Therefore the program ended on December 31, 2001 4. Pnor to the
program S termmatron there were 40 562 Tennessee members 5 | e

- = 2 ' The Select Busmess Program |

The Select Busrness Program began in Tennessee late in 1999 % The program targeted -

L ‘BellSouth busmess customers w1th a regulated and unregulated minimum monthly spendrture of

| ._‘“$500 00 and BAPCO “major account customers”57 that would agree to Warve access to therr

52 See Docket No. 01-00868, BellSouth’s Response to XO’s Second Data Requests, Ttem No_6 p.2 (Jan 15, 2002),,
. Docket No. 01-00868, Richard E. Tice, Pre-Filed Direct Testimony, p. 11 (Jan. 25, 2002).

*-%3 See Docket No. 01-00868, BellSouth’s Response to XO’s Second Data Requests, Item No. 1, p. 1; Item No 6,p.

) (Jan. 15, 2002). ' The drscounted roadsrde assrstance was only avarlable to consumers who purchased services - '

S through BellSouth Mobility, Inc.

5 See Docket No. 01-00868, Transcnpt of Proceedlngs, Feb. 4, 2002 ‘Exh. 3 (Transcnpt of Deposruon, Jan. 16,

o 2002 p.-31,67 (deposmon of Richard E. Tice)); Docket No. 01-00868 BellSouth’s Response to XO’s Second Data S
- Requests, ItemNo 6,p..1 &2 (Jan. 15, 2002). :

% See Docket No 01-00868 BellSouth’s Response to XO’s Second Data Requests Item No 6, . P- 1& 2 (Jan 15,
72002). - . , : o
‘56Seezd at3.’ A

3 See id. It is unclear what constrtutes a BAPCO major account eustomer.?’ _
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: : CPNI mformatron 3 Members of the Select Business Program earned one standard point for - -

B }each dollar spent on BellSouth and BAPCO servrces Customers could redeem pomts fora

o credlt on then' BellSouth brll prepa:ld phone cards and phone equrpment 59‘ Tlus program‘

termmated m May 2000 atter havmg accumulated 646 Tennessee members
- 3"._ ",  The Select Gold Program

The Select Gold Program began in September of 1999 The program targeted busmess i

- customers who had a rmmmum monthly spend1ture of $250 00.on BellSouth servrces mcludmg G

1'--.",at least one unregulated servwe and who would agree to waive access to therr CPNI'

" o mfonnatron s Members recerved one standard pomt per dollar spent on BellSouth services and

"could redeem pomts for a credlt on. thexr BellSouth brll prepald phone card and phone‘ o

o equlpment 6 Seven hundred and twenty Tennessee consumers became members of thlS program

';_f'whrch endedeay 2000 R
‘ 4. The Select Sllver Program
The Select S1lver Program began in June 2000“ Thrs program targeted busrness‘ '

: - customers who had a monthly spendrture between $100 00 and $250 OO on BellSouth serv1ces,

.8 See Docket No 01-00868 Transcnpt of Proceedmgs, Feb 4, 2002 p. 163 (cross-exammatzon of Richard E. Tree) ‘
, CPNI Customer Propnetary Network Information, is: ;
: (A) information. that relates to the. quantity, techmcal conﬂguranon, type, desnnatron,
_ :locatron and amount of use of a telecommunications service subscribed to by any customer of a
B telecommumcatlons carrier, and that is made avarlable to the carrier by the customer solely by
e 'vrrtue of the carrier-customer relatlonshrp, and
. . (B) information contained in the bills pertmmng to telephone exchange servrce or telephone
_ toll setvice received by a customer of a catrier;
e -except that such term does not mclude subscnber lrst mformatlon.
- f 47 U S.C. § 222(h)(1) (Supp. 2000).
; See Docket No 01-00868 BellSouth’s Response to’ XO’s Second Data Requests Item No 6, pp. 2-3 (Jan. 15,
2002) o ,
60 See id. at'l: Lo ' ' ' ‘
o ol See id. at 3; Doeket No 01-00868 Transcript of Proceedmg Feb 4; 2002 p 163 (cross-exammanon of Richard
. E Tice)." : )
Lo See Docket No 01-00868 BellSouth’s Response to XO’s Second Data Requests, Item No. 6, p. 3 (Jan 15, 2002).
‘ See idatl. .
5 See id. at 3.
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. . mcludrng at least one unregulated servrce, and who would agree to waive access to their CPNI -

:lnformatlon 6 Members recerved 500 ‘bonus pomts for enrollmg in the program Addrtlonally,f_ B

Ry members recelved bonus pomts for the purchase of certam serv1ces on the condmon that the ‘

B customer subscrrbe to the servrce for a mnumum of srx months Members could redeem pomts ‘ ‘_' o

o for a credlt on thelr BelISouth bill, prepald phone card and phone equrpment 5 In addition to

1 bemg able to redeem pomts for a beneﬁt, members recelved beneﬁts in the form of dlscounts on :

L ‘a vanety of products offered by other compames The dlSCOUl‘ltS mcluded but were not hmrted '

A to, an 80% dlscount off the cover pnoe of Busmess Week Magazme, drscounts on certam COMP

= " USA® products and a 10% dlscount off kamg Office Products® orders Members of the Select_ o

S Sﬂver Program Who mcreased their monthly Spendlture to more than $250 00 were automatlcally o |

L :_’upgraded to the Select Platmum Program. o9 Three hundred and tlnrty-one Tennessee consumers

E Jomed the Select Srlver Program before BellSouth tenmnated the program in September 2001,

B 5 The Select Platmum Program , |

The Select Platmum Program also began in June 2000 Tl:us program targeted busmess e |

-’;: :‘: customers, partlcularly former BellSouth customers who had a mmunum monthly spendlture of | .
" ;f. $250 OO on BellSouth servrces mcludmg at least one unregulated servrce In addrtlon customers | o

had to agree to walve > access to. their CPNI mformatron 7 At the. mceptlon of this program

% See Docket No. 01—00868 Transcnpt of Proceedmg, Feb 4, 2002, Exh. 7 (document Bate stamped “1 183”
gﬁ tedacted version)). 3
See Docket No. 01-00868 BellSouth’s Response 10 XO’s Second Data Requests, Item No. 6, p. 3 (Jan. 15, 2002);
- Docket No. 01-00868, BellSouth Response to XO and AIN First Data Requests, Supplemental Response Item No. 5,
* Online Customer Retentlon Action, October 2000, version Oct. 9, 2000, p. 21 (Jan. 24, 2001) (redacted version).
@ See Docket No. 01—00868 BellSouth’s Response to XO’s Second Data Requests, Item No. 6, p. 3 (Jan. 15, 2002).

88 See Docket No. 01-00868 BellSouth Response to XO and AIN First Data Requests, Supplemental Response ftem -

'No ‘5, Onlme Customer Retentron Action, October 2000 version Oct. 9, 2000, P 20 (Jan. 24, 2001) (redacted'_

versron) :
See Docket No 01-00868 BellSouth’s Response to XO’s Second Data Requests Ttem No 6, p 3 (Jan 15, 2002). -
See id atl, :

s . See Docket No 01-00868 Transcnpt of Proceedmg Feb 4, 2002 Exh 7 (document Bate stamped “1183”

Lo (redaoted versxon))& p 279 (cross—exanunatron of Scott 5. Davrs) ‘
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‘ ex1st1ng Select Busmess Program and Select Gold Program members were upgraded to the Select

g Platmum Program n Members received one standard pomt per $1 00 spent on BellSouth_.

- servrces, $l 00 spent on Cmgular ereless LLC73 servrces reﬂected on a BellSouth brll and

o $3 00 spent on BAPCO servrces T In addltlon, BellSouth Select Inc awarded bonus pomts to

customers as goodwrll gestures, to brmg a customer back to BellSouth ‘or for other reasons

'f"mcludmg ﬁllmg out a customer satlsfactlon survey, reachmg an anmversary date, or purchasmg' ¥

o certam servrces LA

Members could redeem pomts for a credlt ‘on thelr BellSouth blll dlscounts on_v_

- ; unregulated products and servrces and phone equrpment % As Wrth the Select S1lver Program

T members could also obtam drscounts on products offered by other compames. ‘ Members of the )

,' ‘“"Selcct Platmum Program also recelved access to a “Select Servrce Manager i The Select'
E '_Servrce Manager is responsrble for handlmg repalr escalatlons, provzdmg second tler support for' 3
customers drssatlsﬁed as a result of a repalr issue, and provrdmg status reports to customers In -

| addmon, Select Servrce Managers are avadable twenty-four hours a day, seven days a week.”™.

‘ BellSouth uuhzed the fact that Select Servrce Managers were part of the Select Program in order;v - : __ |

- to enttce customers to jom the program s

_,72 See Docket No. 01-00868 BellSouth’s Response to XO’s Second Data Requests, Item No 6 p.3 (Jan. 15, 2002) e
o ” Cingular Wireless LLC ¢ ‘now operates wireless properues formerly operated by BellSouth Moblhty, Inc.” Docket ’
R No 01-00868, Richard E. Tice, Pre-Filed Direct Testimony, p. 4.1 (Jan. 25, 2002). . -
LT See Docket No. 01-00868, BellSouth’s Response to XO’s Second Data Requests, Item No. 6, p 3 (Jan 15, 2002),

o :-j"Docket No. 01-00868, Richard E. Tice, Pre-Filed Direct Testimony, p. 3 (Jan. 25, 2002).

5 See Docket No. 01-00868, Richard E. Tice, Pre-Filed Direct Testimony, p. 3 (Jan. 25, 2002), Docket No. 01-

_ 00868 . Transcript of Proceedings, Feb. 4, 2002, P 266—67 (cross-exammatron of Scott S. 'Davis), p. 223 (cross-
Co exammauon of Don L. Livingston).
-6 See Docket No. 01-00868, BellSouth’s Response to XO’s Second Data Requests, Ttem No. 6,p.3 (Jan. 15, 2002).

7 See Docket No. 01-00868, BellSouth Resporise to XO and AIN First Data Requests, Supplemental Response Item
B No 5, Online Customer Retention Action, October 2000, version Oct. 9, 2000, p. 20 (Jan. 24, 2001) (redacted -

' . versron), Docket No. 01-00868 Richard E. Tice, Pre-Filed Direct Testimony, p. 6 (Jan, 25, 2002).

o 8 See Docket No. 01-00868 Transcrrpt of Proceedmg, Feb. 4 2002, Exh. 4 (document titled “Select Servrce,
Manager”). _ ,

: g 79Seezd :
S Y Seeid. at Exh 3 (Transcnpt of Deposmon Jan, 16 2002 pp. 23-24 (deposrtron of Rome Porter))
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In September 2001 srmultaneously with the termmatron of the Select Srlver Program, the ’ |
e cntena for the Select Platmum Program changed such that busmess customers were ehglble for o
. the program 1f they had a mmnnum monthly Spendlture of $100 00 for elther BellSouth or

P BAPCO servmes ‘“ Grven the decrease in the requ1red monthly spendlture exrstmg Select Sllver -

) :Program members were smtched to the Select Platmum Program Also in September 2001 '

products such as palm pllots were added as redemptlon optlons82 and bonus pomts were no

S longer awarded m connectlon W1th the purchase of regulated services.® Members could no ‘

) .‘: longer redeem pomts for credlts on a bill as of November 1, 2001 Instead in order to avord
fconfusron as to whether the credit apphed to regulated serwces, members were glven the optron '
' fof recervmg a check ﬁ'om BellSouth Select, Inc. for the redemptlon amount, that is 2. 5 cents per .

| pomt .

As of January l 2002 given the termmatlon of the Select Sllver Program in September‘ SRR

a ;'2001 and the Consumer Select Program in December 2001 the only remalmng form of the
‘ Select Program stlll m exrstence was the Select Platmum Program Most recently, BelISouth‘ -

B Select Inc 1nst1tuted a restnctron preventmg members from redeemmg pomts the value of whlchv

: equals an amount 1n excess of the customer s aggregate, unregulated spendmg since Jommg the_

program Iess the value of the pomts the customer has already redeemed 5 At the time of the

“_.- Hearmg there Were approx1mately 11 500 members of the Select Platmum Program in

8 S Docket No. 01-00868 BellSouth’s Response to XO’s Second Data Requests Item No 6 . 4 (Jan 15, 2002);

' Docket No. 01-00868 Richard E. “Tice, Pre-Filed Direct Testlmony,p 3 (Jan. 25,2002), o
‘ See Docket No. 01-00868, BellSouth’s Response to XO’s Second Data Requests, Item No. 6, p. 4 (Jan. 15, 2002).
See Dockét No. 01-00868, Richard E. Tice, Pre-Filed Direct Testimony, p. 10 & 186 (Jan. 25, 2002).

% See id. at 6; Docket No. 01-00868, Transcri ipt of Proceedings, Feb. 4, 2002 Exh, 3- (Transcnpt of Deposmon, Jan. '

:f"‘-16 2002, p. 41 (deposition of, Richard E. Tice)).
¥ See Docket No. 01-00868 Transcnpt of Proceedmgs, Feh 4, 2002 pp 139-40 (dlrect examination of Richard E.
' Trce) e ) ,
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.' '_5_1 ;‘_Tennessee mcludmg the 331 Select Srlver Program members,86 and ’approx_imavtely 112,000 .
B members in BellSouth’s mne-state reg10n & | | N
’ B : Combmatron Offerings | | |
By rts very nature the Select Program mvolves the purchase of tanffed servrces that is, -'
most Select Program members purchased regulated servrces % In two partrcular srtuatrons

o -_‘however BellSouth act1ver promoted the Select Program to consumers in conjunctron wrth a

:partlcular tanffed drscount offer In these srtuatlons consumers were entrced with the drscount T

: ’prowded through the tanffed offer as well as the beneﬁts of the Seleet Program o

’ ) ‘1 The Key Busmess Dlseount Program Combinatron o
At a regularly scheduled Authonty Conference on June 20 2000 a majonty of the
B fj;_Drrectors89 approved BellSouth’s Tariff to Introduce the Key Busrness Drscount Program 0

: Customers ehglble to purchase serv1ces through this tarrﬂ' 1ncluded new and exrstlng customers_

C : in rate groups four and ﬁve wrth monthly-brlled revenues at each of thelr locatlons of between:

s _$150 OO and $6 OOO OO £} In order to recerve drscounts on BellSouth regulated services rangmg e

' between 5% and 16%, BellSouth requrred customers to agree to a one, two or three year -

SRt contract 2 The enrollment perrod for the program ran ﬁ'om June 26 2000 through December 25,

‘ ’:f ‘-:‘200’0.93 The tarrff also provrded that the Program is avallable for resale durrng the enrollment :

o perrodg“

See id. at 177 & 181 (eross-exammatron of Richard E. Trce)

N ':8 See id. at 171 (cross-examination of Richard E. Tice).

8 Only two members of the BellSouth Select Programs that have red ed pomts have never. purchased regulated S

- 'lservrces See Docket No. 01—00868 Late-Filed Exhibit, p. 3 (Feb. 15, 2002).-

Drrector Malone, who was sitting as Chairman at the time, did not vote with the majonty
Y 3 re: BellSouth Telecommumcatzans Inc. Tariff to Introduce the Key Busmess Dzscount Program, Doeket No
00-00436, OrderApproving Tariff (Jul. 2, 2001).

o 9 Qep T ve: BellSouth Telecommumcatzons Inc. Tartﬁ” fo Introduce the Key Business Discount Program, Docket

‘ No 00-00436, Tariff, sec. A13.78. 3, para. A.1. (Jun. 20 2000) (attached hereto as Attachment A). :
Seezd at Tariff, sec. Al13,78.3, para. A3., 5.&B.1 ,

Seezd atTanff sec. A13 783 para. A5, -

See zd '
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o “_ At a regularly scheduled Authonty Conference on November 7, 2000 ‘a majonty of the" :

R Dlrectors” a'pproved BellSouth’s Tarrff to Oﬂ'er an Extensron of the Key Busmess Drscount R

:' “ ";h_ Program 9% Thrs tarrff merely extended the enrollment penod of the Tarrﬂ' to Introduce the Key |
o A Busmess Dlscount Program to June 25 2001 o7

A majonty of the D1rectors98 next approved BellSouth’s Tarrff to Introduce 2001 Key - -

: Busmess Drscount Program ® The enrollment period for‘ this program runs' ﬁ‘orn 'J'une_26, 2001 o

through June 25, ' 2002‘°° Under thls tanff, eligible.‘ customers include new and existing
customers wrth monthly-brlled BellSouth revenues between $100 and $3, OOO at one Iocatlon 101

If a customer quahﬁes, they may recelve dlscounts on BellSouth regulated services rangrng from :

6% to 18% after agreemg to an erghteen or thrrty-sn; month term agreement 102 In addrtron, the L

tanff states that the program is avarlable for resale for the duratron of the enrollment penod o

In Apnl 2001 ona trral basrs in Memphrs BellSouth began offermg to enroll customers

1n the Select Program’“ at the time the customer subscnbed to regulated BellSouth servrces .. N

‘ through the 2000 Key Busrness D1scount Program 105 In late Apnl for reasons not apparent from .
the record BellSouth suspended the tnal program At a later date presumably upon approval of '

the 2001 Key Busmess Drscount Program BellSouth lrﬂed the suspensron and began offenng to

93 Dn'ector Malone drd not vote with the majorrty _
See In re: BeliSouth Telecommumcanons Inc Tanﬂ to Oﬁ'er an Extenszon of the Key Busmess Discount
Progmm Docket No. 00-00903, OrderApprovmg Tariff (Jun. 12, 2001). ’

See In re: BeIlSouth Telecommumcaﬂons Inc. Tariff to Offer an Extension of the Key Business -Discount
Program Docket No. 00-00903, Tariff, sec. ‘Al3 90. 3, para. A. (Oct. 26, 2000) (attached hereto as M_hm_nt_l})

D1rector Malone did not vote with the majority and filed a separate dissent. : .

See In re: BellSouth Telecommunic, cations, Inc. Tariff to Introduce 2001 Key Business Discount Program Docket .
No. 01-00461, Order Approving Tariff, (Feb 8, 2002), see also Don L lemgston, Pre-Filed Drrect Testimony,
-Exh DL-1, Tariff (Jan. 25, 2002). R

® See Docket No. 01-00868 Don L. megston, Pre-Frled Drrect Testxmony, Exh. DL-1, Tanﬂ', sec. A13.90.6, -
pa.ra A. (Jan. 25, 2002). , S o _ : :

! See id: atpara. A.1. :

See id, atpara. A.5. &B 1
103 Seezdatpara.AS A L '

% 1t is unclear from the record whether thls offering apphed to all of the Select Programs .
105 See Docket No 01-00868 DonL Lrvmgston Pre-Filed Drrect Testnnony, pp. 4-5 (Jan. 25, 2002)
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‘ enroll customers throughout Tennessee in the Select Program in eonjunctron Wlth the 2001 Key
> f..'aBusmess Dtscount Program i0s Slxty-three Tennessee consumers accepted these combmed v
Dependmg on the length of the term of the Key Business. Dlscount Program elected by‘ )

the customer, the customer recelved bonus pomts through the Select Program equal in value to.

"up to three months of the customer s total BellSouth charges mcluchng both regulated and EE |

3 1unregulated charges.'_"vs It is clear from the testunony and BellSouth’s answers to the complamtsv ;

that the beneﬁts of the combmed offenng were descnbed to consumers, at least in some» o

L mstances, ‘as recetvmg free servrce Speclﬁcally, BellSouth admrtted that the customers _

- referenced in AIN s and XO’s complamts were told that they Would recelve three free months of

.servrce 109 Further in 1ts pre-ﬁled testrmony, BellSouth stated that “certam sales personnel
: descnbed the offeras mcludmg ‘&ee or comphmentary months of local service”°

. '-‘2', - BellSouth Connect and Grow Program

From May 8, 2000 through August 11, 2000 BellSouth offered a combmatron of the -

i ‘ Select Sllver Program and the Complete Chorce for Busmess Program called the BellSouth .

,'Connect and Grow Program m Under the Complete Cho1ce For Busmess tarxff customers with o

R - multlple lmes rece1ved a dlscount on the monthly rates in exchange for agreelng to a twenty-four o

or thlrty—snr month contract.llz The combrnatlon program was only avallable to Tennessee- o

.:.'»\-HIMSeeZd at5, . ooow - '

. See Docket No. 01-00868 RlchardE Tlce, Pre-Flled Drrect Test:mouy,p 8 (Jan. 25, 2002). ETE

S See ‘Docket No. 01-00868 Don L. Livingston, Pre-Filed Direct Testrmony, p. 3 (Jan. 25, 2002); Docket No 01-

o 00868 RlchardE.Tlce, Pre-Fxled Direct Testimony, p: 7 (Jan. 25, 2002). -

1% e Docket No. 01-00868, Answer of BellSouth Telecommumcatzons Inc., para. 3 (Oct. 25 2001), Docket No. -
'01-00808 Answer ofBeIlSauth Telecommunications, Inc., para. 4 (Oct. 2, 2001)

. 10pgcket No: 01-00868, Don L. Livingston, Pre-Filed Direct Testtmony, p. 4 (Jan. 25, 2002). A B
© 1 g Docket No. 01‘00868 . Transcript of Proceedmgs, Feb, 4, 2002, Exh. 7 (document Bate stamped “0581”‘

' '.(redacted vers:on)) & pp. 205-06 & 246-49 (cross-examination of Don L. lemgston)
. ".See In re: BellSouth Communications, Inc. Tari iff to Introduce a Term Plan Jor Complete Chazce for Business
e Customer.s', Docket No. 00-00180 Tanff‘ sec. A3.45. 2 A3 45. 4 (Mar 20, 2000) (attached hereto as Attachment ).
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o : consumers in rate group ﬁve In order to quahfy for the combmatmn program the customer had

o ‘:'to upgrade to a Complete Chmce for Busmess four-hne package and agree to a two or three year

’- contract In exchange, BellSouth Walved certam lme charges and enrolled the customer in the'- s
A Select Sﬂver Program i3 | |
: C-.-A BellSouth’s Billing and Accountmg |
| Select Program members recetve quarterly accountmgs of their standard and bonus pomt

: ‘:,:- " accumulatron ﬁ'om BeIISouth Select Inc Tlns statement does not drfferentlate between pomts

o ' ., 'denwng from regulated versus unregulated serwces 14 When a customer redeems standard or -

‘ ' bonus pomts BellSouth deblts the cost of the pomts redeemed to its unregulated accounts only s i
. BellSouth has utlltzed this procedure since the mceptton of the Select Program . The b1ll

'recetved by the customer reﬂects the total dollar Value of the pomts redeemed m the “Other B

_ Charges and Crcdrts” sectlon of the b111 U7 There is no accountmg on the blll of whlch portron of -

o -the “Other Charges and Credtts” amount apphes to the purchase of regulated versus unregulated - o

N :2 serwces there is snnply a deductron ﬁom the total brll s
In the case of the Key Busmess Dlscount Program Combmatlon BellSouth bllls"

| customers the full tanff rate for regulated serv1ces purchased through the 2001 Key. Business

g . A_ 5D1scount Program and cred1ts BellSouth’s regulated accounts for the ﬁ111 tariff rate."” Li‘kewise,‘

- BellSouth brlls unregulated serv1ces at the full rate 120

-~ B.See Docket No. 01-00868, Transcript of Proceedmgs, Feb 4 2002 Exh. 7 (document Bate stamped “0581”
e (redacted versmn)) & pp. 246-49 (cross-examination of Don L vamgston)
1 See id. at 188 & Exh. 6 (sample quarterly statement).
’ See Docket No 01-00868 Thomas F. Lohman, PrefFlled Dlrect Tesumony, p. 4 (Jan. 25 2002)
- seeid até,.
»,_”Idats : ' ‘ ' ' :
18 Docket No. 01~00868 Trenscr ript ofProceedmgs Feb. 4, 2002 Exh. 3 (I‘ranscnpt ofDeposrtmn, Jan. 16, 2002, -
pp 43-46 (depos1t10n of Richard E. ‘Tice)).
120 ' See Docket No 01-00868 Thomas F. Lohman, Pre-Flled D1rect Tesumony, p.3,5 (Jan. 25, 2002)
See zd at4 :
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| ‘} ' As to the ‘d‘ree servwe offer BellSouth Select, Inc credlted the awarded bonus pomts to - |

| . :f’ the customer s Select Program account m the ﬁrst, mxth, and twelﬁh months of membershlp B

"}"dependlng on the number of bonus pomts awarded The bonus pomts were then redeemed »

apparently wrthout the customer s part101pat10n as a credlt agaxnst the customer s blll for the'-

‘ ."J‘"?Vmonth the pomts were awarded 121 The bonus pomts recerved by the customer under the‘
i representatlon of free serv1ce are charged entlrely to BellSouth’s unregulated accounts 122

BellSouth and BAPCO also pay for the admrmstratron of the Select Program and,

- therefore BellSouth incurs administrative costs for whlch it must account,' Spec1ﬁcally,' o

: BellSouth Select Inc bills BellSouth for a portlon of the cost of admrmstenng the Select

’ Program 1nclud1ng the Select Consumer Prograrn 124 Imtlally, BellSouth allocated these costs to

B ‘-both regulated and unregulated accounts, but in 2001 BellSouth began allocatlng these expenses

= entlrely to'_ unregul_ated _acc’ounts. 125 | |
!fnﬁ.‘:Cmmninnmu
The ﬁrst obstacle to overcome in th1s Order i 1s to ldentlfy the alleged v101at10ns The o |
“ varlous partres have asserted numerous wolatlons of state ‘and federal statutes as well as

| '.Authonty Iules and orders Moreover the partles have relied on several statutes as provrdmg

potenhal remedles. After revrewmg the ﬁlmgs‘26 and record in th15 docket, it is the conclus1on of

1 ee Docket No 01-00868 Don L. Lmngston Pre-Fﬂed Direct Testtmony, p- 3 (Jan 25 2002), Docket No. 01-‘

o 00868 Richard E. Tice; Pre-Filed Direct Testimony, p. 7 (Jan. 25, 2002).

‘f_,zooz)

See Docket No. 01-00868, Thomas F. Lohman, Pre-Filed Direct Testimony, p. 5 (Jan. 25, 2002). :
? See Docket No 01-00868 BellSouth’s Response to XO’s Second Data Requests Item No. 7, p. 1 (Jan. 15

- Prior to 2001, BellSouth Select, Inc. billed these costs to BelISouth Corporatxon which then billed BellSouth. :

. Starting in 2002, BeliSouth Select, Inc. will bill BellSouth directly. See Docket No. 01-00868 BellSouth’ RO
o ResponsetoXO’s Second Data Requests, Item No. 7, p. 1 (Jan. 15, 2002). , -

: See Docket No. 01-00868, Thomas F. Lohman, Pre-Filed Direct Testimony, p. 7 (Jan. 25, 2002).

; 126 In particular the Hearmg Officer reviewed the following; - Complaint of Access Integrated Networks, Inc., the’ .
E Complaint of XO Tennessee, Inc., the Attorney General Petition to Intervene filed in both dockets, the Memorandum' "

" of Access Integrated Network, Inc and XO Tennessee, Tric, Concerning Jurzsdzctzon Potentzal Vzolatzons, and
Proposed Rehef the Motzon to Amend Complamts and the post~heanng bnefs ‘ : :
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E :'«"the Heartng Ofﬁcer that the partles have alleged that BellSouth comm1tted unjust dtscnmmatton, .
: wolated Authonty rules requmng the ﬁhng of tanffs falled to charge customers the tariff rate,

'. vmlated the Authorlty s reportmg ruIes, and wolated the Authonty s Final Order in Dacket No.
. : j 96-0] 331 127 A ﬁthher issue ralsed by the Consumer Advocate concems “whether the wholesale |
” '"d;lscount for the Key Program needs to be 1ncreased glven the retaﬂ dlsoounts in order to comply

o W1th the TRA order in Docket No. 96-01331 1% Each of these allegattons and the. Consumer _‘

_‘Advocate S 1ssue w111 be addressed below In addltxon, the statutes relled upon as prov1dmg'.

- E‘"remedles wﬂl be addressed in Section IV of this Order.

} A. Unjust Discmmnatlon Tennessee Code Annotated Sectxon 65-4-122(:1)129 '

Tenn Code Ann § 65-4- 122(a) declares unjust dlscnmmatlon to be prohlblted and] '

= 'I‘:,vunIaWﬁll 130 Tennessee case law mstructs declsxon-makers on how to mterpret and construe -

, L statutory prowsmns. When construmg a statute the dec1s1on-maker must “ascertam and give
effect to the mtent and purpose of the legrslatton, cons:denng the statute as a whole and g1v1ng

o | words theu' common and ordmary meamng »31 There ex1sts a presumptlon that a statute says :

- 17 See In re: 2’7ze Avozdable Costs of Providin ing Bundled Service far Resale by Local Exchange Telephone ,
j Compames, Docket No. 96-01331, Final Order in Docket No. 96-01331 (Jan. 17, 1997).
18 Attomey General sPost-Hearzng Brief Redacted Version, p. 16 (Mar. 4, 2002).

% In their brief, XO, AIN, and ITC"DeltaCom assert that t BellSouth violated Tenn. Code Ann, § 65-4-122(c) -

S regardmg undue or unreasonable preferences as well as subsection (a) regardmg unjust discrimination. See Docket -
" No, 01-00868, Post Hearing Brief of XO Tennessee, Access Integrated Network, Inc. and ITC"DeltaCom pp. 8-9.
(Feb. 19, 2002)." None of these parties, however, alleged that BellSouth violated Tenn. Code Ann. § 65-4-122(0)

. prior to the hearing in this matter, although in their brief they explain that the conduct prohibited by subsection. (c)is

.* different than that prohibited by subsection (a). Any mention of “preference” in the pre-hearing filings and opening’
- arguments was in regard 1o that term’s relevance to Tenn. Code Ann. § 65 -122(a). See Docket No. 01-00868,

i Memorandum of Access Integrated Network, Inc. and XO Tennessee, Inc. Concerning Jurisdiction, Potential

- Violations, and Proposed Relief, p. 3 (Nov. 13; 2001); Docket No." 01-00868, Transcript of Proceedings, Feb. 4,

©1-2002, p. 14 (opening arguments). Given that BellSouth was provided no notice of this alleged vmlatxon, it would be

- ?rejudtelal to BellSouth to address Tenn. Code Ann § 65—4-122(0) in this proceedmg _ S

L ® Tenn. Code Ann. § 65—4—122(a) (Supp. 2001). 4 ,
o Consumer Ady. Div. v. Tennessee Reg. Auth., No. M1999-01699-COA-R12-CV 2000 WL 1514324, *3 (Tenn, -

~ Ct. App. Oct. 12, 2001) (citing Marion County Ba' of Comm’rs v. Marion County Election Comm’, n, 594 S W.2d

. 681 (Tenn 1980)), see C’onsumerAdv Dzv v. Greer, 967 S w.2d 759 761 (Tenn. 1998).
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‘what 1t means and means What it says 132 “Whenever possrble leglslatlve mtent should be L

deterrmned from the plam language of the statute, read in the context of the entn'e statute,

s Wrthout any forced or subtle constructlon which would extend or hrmt its meamng 72133

The deﬁmtlon of unjust chscnmmatton contamed in tlns subsect:ron is multlfaceted but
o unambzguous Thus breakmg it down reveals that in order for unjust drscmmnatron to occur the -
o common camer or pubhc servwe company must

d1rectly or 1nd1rectly use a dev1ce, such asa rebate,

~ to charge, demand, collect or receive from any person

- a greater or less compensation '

. for any service within the state :

 than is charged, demanded collected or recelved ﬁ~om any other person
for service of a like kind ;

. -under substantrally like c1rcumstances and cond1t10ns and

. make a preference between the partles 134 :

2 AIN X0, and ITC’\DeltaCom contend that BellSouth v1olated § 65—4-122 by glvmg a -v

e __rebate that “results in one customer paylng more or less than another for the same regulated'

serv1ce »iss These parnes emphatlcally assert that the Select Program isa rebate 136 Lastly, AIN,

XO and ITC’\DeltaCom conclude that by prov1d1ng a rebate in exchange for the purchase of .

o lﬂ»lregulated servrces BellSouth is mampulatmg rates in wolatron of § 65-4-122(a) 127

The Consumer Advocate asserts that the redemptlon of bonus points on regulated |

| serv1ces 1s a rebate pald by BellSouth Select, Inc actmg asa condult of BeliSouth."* Next the o

1R See Consumer Ady, Div. v. Tennessee Reg Auth 2000 WL 1514324 at *3 (cmng Worley v. Weigel’ s Inc., 919
8. W.2d 589; 593 (Tenn.. 1996)).
- " Kultura, Inc. v. Southern Leaszng Corp 923 S.W.2d 536, 539 (Tenn. 1996) (quotmg National Gas Distrib., Inc.
: v State, 804 5.W.2d 66, 67 (Tenn. 1991)); see ConsumerAdv Dzv v, Greer 967.S.W. 2d at 761. _
3 Temn. Code Ann, § 65-4-122(a) (Supp. 2001). o
3 Docket No. 01-00868, Post-HearmgBrzef ofXO Tennes.s'ee Access Integrated Network Inc and ITC"DeltaCom, g
l) 7 (Feb. 19, 2002) e
See id. at 6. : '
3 See id. at 8; Docket No 01-00868 Transcnpt of Proceedmgs Feb. 4, 2002, p. 106 (redlrect examination of -
J oseph Gillan).
See Docket No 01-00868 Attomey General sPost Hearmg Bnef Redacted Versxon, p-5& 10 (Mar 4, 2002)
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' f"* Consumer Advocate asserts that the rebate lowers the cost of servrce 13 The Consumer Advocate

then argues that the rebate 1s “bemg offered to less than all the customers who recerve service

o under substant1ally hke crrcumstances and condltrons” and eoncludes that the rebate constitutes a: o

R preference Moo

BellSouth refutes the assertmns that the Select Program provrdes a rebate that results in

' ‘members paymg less than non—members for regulated servrces ML In support of this posrtlon, R

. 3 BellSouth argues that 1t does not hand back regulated revenues to’ customers and its accountmg -

. j procedures make 1t clear that BellSouth sells 1ts regulated services accordmg to 1ts tariffs. 1z

' BellSouth next asserts that it did not commit’ unjust dlscnmmatlon by offenng the Select

- : Program and Combrnatron Offermgs because the programs were and st111 are avarlable to all

. 0 | BellSouth eustomers Who meet the respectrve ehglbrhty requrrements w o

Authorrty Rule 1220-4-2- 06(1) requrres pubhc utrhtles to ﬁle tarrffs that expllcttly set -

. forth the rates for servrce By ﬁlmg tarrffs ut111t1es provrde notrce to a11 customers of the rates for

S ) and nature of the servrce tanffed . Thus, ﬁlmg tarrffs lessens the potentral for d1scr1m1natron and

' 'provrdes the Authonty w1th a mechamsm wrth wh1ch to. determme whether dlscnmmatron has

e :,occurred The Umted States Supreme Court has recogmzed the relatlonshlp between the notice

B 1 j provrded through the ﬁhng of tanffs and dlsenmmatron In 1906, the Court stated:

_‘ ~It cannot be challenged that the great purpose of the act to regulate commerce,
. whilst seekmg to prevent unjust and unreasonable rates, was to secure equality of
o rates as' to all,:and to destroy favoritism, these last being accomplished by
S requrrmg the pubhcatron of tarrffs and by prohrbltmg secret departures from such

C O Seeid at 10,
401 at10-11. ‘
14 See Docket No. 01-00868 Post-Heanng Bnef ofBellSautIz Telecommumcatzons Inc., s p- 26 (Feb, 19, 2002). -
2 Go id at 26-27.- -
P See zd at28-31 '




tarlffs, and forbtddmg rebates, preferences and all other forms of undue
drscnmmatron.““’ :

. : “, : :'The Court has apphed th1s same prxncrple to the telecommumcatrons mdustry 15 .

By fatlmg to ﬁle a tarrff descrrbmg the Select Program or tarrffs changmg BellSouth’ :

- : exrstmg tarrffs BellSouth czrcumvented tlns notlﬁcatron process Therefore, the analysrs of thrs SR

e 1ssue must begm wrth a detemunatron of whether BellSouth provrded netrce to all customers If

o ""Ithe answer to thrs questron is no, then the next task is to determme the effect caused by the
failure to provrde sufﬁclent notlﬁcatlon | | B N |

| The record mdlcates that there ‘Wwete customers who Adrd not recelve notlﬁcatlon of the

- Select Program and, therefore, could not become or seek to become thembers. In order to join

the Select Program customers had to Iearn of the program, meet the ehgrbrhty crrterra, and, m_"-‘ '

»»A-'some manner mform BellSouth that the customer wanted to join the program In other words, _ "; o

BellSouth drd not automatrcally enroll customers as they became ehglble

There is testlmony in the record mdtcatmg that the methods used by BellSouth to notrfy L

o customers of the Select Program drd not ensure that all customers recerved notrﬁcatlon or even - |
b""‘.that all ehgrble customers recelved notice. thhard E. Trce, Pres1dent of BellSouth Select Inc.,
- _-testtﬁed as follows | | | ’

o In 1999 for mstance BSSI sent materials to all potentrally eligible customers by
 direct mail. Addltronally, the  program is described on the Internet at

S ﬂwww bellouthselectbusmess com. BAPCO representatives also inform their

~ _potential ehgrble customers of the program, and BellSouth’s efforts to inform its

S potenttally ehgible customers of the program are explamed in the pre-filed direct

‘j_'testrmon‘y of Mr. Livingston, Fmally, I have recently confirmed that enrollment
Coin the Select Busmess Program is offered to ehgible customers durmg certain

144 New York New Haven, &Hargfard R.R. Co.v. Interstate Comm Comm’n, 200 U S. 361 390 26 S.Ct. 272 277 :
_(1906) (cited.in Louisville & N.R. Co. v. Hardiman, 5 Tenn. App. 289, 1927 WL 2133, *3 (1927)).
. 5 See MCT Telecomm ‘Corp. v. American Tel. & Tel, 512 U.S. 218, 229, 114 8.Ct. 2223, 2231 (1994) (statmg that
o ‘the “tariff-filing reqmrement is, to pursue th.ts analogy, the heart  of the common camer section of the
' _Commumcatxons Act”) ' v v ,




' outbound calls 1n1t1ated by BellSouth Small Busmess Servrces orgamzatron or 1ts
o representatlves 16 - :

R Don L1v1ngston, former Semor Dlrector of Small Busmess Servrces, a d1v1s1on of BellSouth

. ;j*_testrﬁed as follows “Yes we wrll look m our database and see whlch customers are ehgrble for :

B 'vthe program and then we wrll try to invite them to the program, could be a dn'ect mail prece or .

”.fthe sales force could mentlon it to the customer »147 Mr Lrvrngston later answered the questlon =

1 of “how does [BellSouth] mform potentrally-ehgxble customers of the select busmess program” U

| ."',asfollows

‘There are several ways that is ‘done.. When a Small Business Services
o representatlve ~contacts  a potentlally-ehgrble ‘customer, for instance, that
- representative typically will invite the customer to enroll in the Select. Business -
- Program. Sn:mlarly, the entities that make outbound telemarketrng calls on behalf
o of [BellSouth] to small business customers also typically invite potentially- _
- eligible customers to enroll in the" program. 'Personnel who handle in-bound calls
from small busmess customers typlcally invite potentlally—ehgrble customers to
enroll in the program durmg these calls W _

L 'fThe notlﬁcatlon process descnbed in thlS testlmony focuses only on those customers who Were

o -:'-ehglble orvpotentlally ehglble Moreover,'the use of the words “certam,” “try,” “could” and’

' “typlcally” indlcate that even potentrally ehgrble customers may not recerve notice. Grven this

i 'v.‘,‘testlmony, a ﬁndmg that BellSouth falled to nottfy all customers of the Select Program is clearly ; -

» supported

Based on thrs ﬁndmg, it is reasonable to conclude that BellSouth customers who‘ R

. ot purchased regulated servrces were not prov1ded the opportumty to enroll in the program ‘because -

L they had no notrce of the exrstence of the program Because some of these customers purchased

":regulated ‘serv1ces nonetheless, they presumably . purchased those regulated services in -

::6 Docket No 01-00868 Richard E. T1ce, Pre-Frled Direct Testnnony,pp 6-7 (Jan. 25, 2002).
7Docket No. 01-00868, Transcnpt of Proceedings, Feb. 4, 2002, Exh. 3 (’I‘ranscnpts of Deposmons, Jan. 16 2002 o

S B 846 (deposition of Don Livingston)) (emphasis supplied).

Docket No. 01-00868 Don megston, Pre-Filed Direct Tesumony, p 8 (Jan. 25 2002) (emphasls supphed)
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- aceordance Wlth properly ﬁled tarrffs 149 Therefore these customers d1d not receive the value

L obtamed in exchange for the purchase of regulated semces recerved by . those customers who_

| v ‘:' | were members of the Select Program

By provrdmg value in exchange for the purchase of regulated servrces, BeIlSouth. :, '

: "."_.'recerved from or charged Select Program members less than the tanff rates charged to non-- =
k,'f‘lmembers It is BellSouth’s contentron that there 1s 10 drfference in the amount charged to .
members and non-members because it bllled everyone the tariff rate and recorded the assocmted -

: revenues in regulated accounts. ~ This argument drsregards the customer s perspectrve of the -

beneﬁts obtamed through membership in the .Select Program. BellSouth Select, Inc. and

T ‘BellSouth awarded pomts to customers Those pomts have a value of 2. 5 cents and customers

| can redeem the pornts for credits (now checks), products or servrces In addltron, members also -
B 'recerved beneﬁts mcludmg coupons drscounts, and movre trckets These beneﬁts also have
5 ) », value, although a specrﬁc “cas ” value is not in the record It is reasonable for a custorner to
- ‘. conclude that, because 1t recerved value in exchange for purchasmg regulated and unregulated '
"’-."v"servrces, the customer pard or was charged less for those regulated and unregulated services.
ThlS is further ev1denced by the fact that when a customer redeemed points for a credrt the credlt -
| was specrﬁcally apphed to regulated or unregulated services, but was srmply apphed to the total co
| L brll From a customer s perspectlve, it is reasonable to assume that, because the customer' :
i obtarned the credrt through the purchase of both regulated and unregulated servrces, the credit '
hkewrse apphed to both regulated and unregulated serv1ces BellSouth’s own expert Wrtness, T

o Amruddha Banerjee Ph.D - admitted that customers may perceive that they are recelvmg a " '

L . Thrs presumptron 1s based on the assumptron that there are 10 other BellSouth programs related to the purchase 1

oof regulated services in Tennessee that are not tanffed
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reductlon of the tanffed amount 150 - Also, Mr chhard E ‘Tice, Presrdent of BellSouth Select o

. Inc testrﬁed that the change in redernptron optrons ﬁ'om allowrng a credit to allowrng a check

"'_j‘was 1mplemented to avord potentral confusron as to whether the credrt amount apphes to
‘ regulated serv1ces ‘”‘ In an envrronment stnvmg for competrtlon, the customer 8 perceptron, o

o ',’cannot be 1gnored

It is the conclusron of the Hearmg Ofﬁcer that BellSouth’ actrons constrtute un_]ust o S

o 'drscrrmmatron as deﬁned by Tenn Code Ann § 65-4-122(a) Through 1ts use of the Select" o

- ‘Program, a devrce m and of 1tself 152 BellSouth charged or recerved from persons recervmg the

same. servrces under the same clrcumstances and condrtrons drfferent rates for those services and o
:.made a preference between the persons thereby comrmttmg un]ust drscrnmnatron The two
i groups of persons were members of the Select Program and non—members The drfference in the» |
B ‘;rates charged or recerved by BellSouth is the tanff rates for non-members and the tarrff rates less
R the Value recelved by Select Program members in exchange for the purchase of regulated
B , " Tarrff'mg Violations

. l Requlrements to Tariff

Tenn Code Ann. § 65-5-202 provrdes the Authorrty with the power to require public - Fo

| _utlhtres to ﬁle tanffs contarmng mformatron related to the classrﬁcatron of serv1ces and rates and
- charges 15 Authonty Rule 1220-4-2-.06 requrres each telephone utrhty to file tariffs setting forth .

: the “condrtrons and cu'cumstances under whrch service wrll be furmsh i 1n accordance wrth_ ‘.

C 10 gee DocketNo 01—00868 Amruddha Banerjee, PhD., Pre~F11ed Rebuttal Testrmony,p 5 (Jan. 30, 2002).
BN 151 Docket No. 01-00868, Transcript of Proceedings, Feb. 4, 2002 Exh.3 (Transcripts of Deposrtrons, Jan. 16, 2002,
Py 41 (deposition of Richard E. Tice)).
- %2 The parues hotly drspute whether the value provrded to customers by BellSouth constituted a “rebate” as that
. term'is used in Tenn. Code Ann. § 65-4-122(a). There is, however, no reason to specrfically address this issue
- because the statute simply requires that the utility use a device. -
158 See Tenn CodeAnn §65-5-202 (Supp 2001).
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Rule chapter 1220-4-1 ‘5“ Authorrty Rules 1220-4 1 04 and .06 requlre publrc utlhtres, unless , )

L otherwrse prowded in the rules to file tarrffs contammg changes in rates, rules and regulatrons_""'

at least tlnrty (30) days pnor to the effectrvc date of such changes 155 Authonty Rule 1220~4-1-‘ o o

03 requrres that tanffs “exphcltly state the rates and charges for each class of servrce rendered” - s

.:f and contam “rules and regulatrons of the utrhty that in any manner affects the rates charged 136

BellSouth contends that the Select Prograrn is an unregulated servrce and therefore the L

» pncmg of the Select Program is not subject to the tanff requnements apphcable to regulatcd o

B servrces 157 Further, 1t ts BellSouth’s posrtlon that 1ts customers do not recelve a reductlon ofthe . -

B tarrff ratc or a rebate and therefore, BellSouth’s actrons comply wrth its tanffs ' In support of

- _ ifs posrtlon, BellSouth rehes ‘on its assertlon that thc ent_lre_cost of the program pomts is borne -

R by the non-regulated lrnes of busmess 159

' In contrast, AIN XO, and ITC"DeltaCom argue that BellSouth’s use of the Select _‘:" B
:Program in conjunctmn Wrth the sale of BellSouth regulated scrvrces results in elther a drrect or

- mdrrect rebate to the customer Accordmg to these partles, such a result requires that the Select S
Program bc descnbed m a tanff pursuant to Authonty Rule 1220-4—1 .03 because the program‘ “

;f affects the terms and condltlons under wlnch [BellSouth] sells regulated telccommumcatlons

o serv1ces m Tcnnessee w150, AlN X0, and ITC"DeltaCom also note that undcr the Key Busmess

. . D1scount Program Combmatron, customers recexved free servrce and that BellSouth admrtted thrs -

o offer was not consrstent W1th its tarrff “@

A Tenn R & Reg 1220:4-2-, 06(1) (Rev. Sept. 2001)
1 See id. 1220-4-1-.04 & 06 (Rev Dec. 1984).

o 1 122044-1-03.°

N _157 See Docket No. 01-00868 Post—HeanngBrzef ofBelISouth Telecommumcatzons, Inc.; p 23 (Feb 19, 2002)
198 oo id. at 25-26 C :
0 rd at24.

1% Docket” No. 01-00868 Post Heanng Brzef of X0 Tennessee, Access Integmted Networks' Inc. and '

ITC"DeltaCom pD. 10~11 (Feb 19, 2001). -
See id. at 10.- )
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Slmllarly, the Consumer Advocate argues that the Select Program results ina rebate the - o

:vfklmpact of Whrch “1s to grve a drscount on the cost of regulated service.”! Noung that BellSouth o |

- did not mclude tlus dlscount in any of its tanffs, the Consumer Advocate asserts that BellSouth S

o has Vlolated Authonty Rule 1220-4-1 03 because the drscount affects the rates 168
BellSouth’s arguments cannot w1thstand scrutlny The evrdence clearly mdlcates that, .

’ BellSouth Select Inc 1n con_]unct;lon wrth BellSouth awarded pomts to BelISouth customers in -

el exchange for the purchase of BellSouth regulated servrces  The evrdence also clearly

U demonstrates that BellSouth awarded bonus pomts to 1ts customers m exchange for the purchase e

D | iof BellSouth regulated servrces 164 Both standard and bonus points have a “cash” value equal to o

- “ '2 5 cents 165 Moreover, members recelved addrtronal beneﬁts in- exchange for the purchase of _

B consequence

_f‘v—HBeIISouth regulated and unregulated servrces Thus, BellSouth and BellSouth Select, Ine _
g L _provrded value to customers m exchange for the purchase of regulated services. The manner in - |

L '{ whrch a customer obtarned that value, whether as a credlt cash product or servrce is of no

It cannot be dlsputed that prov1d1ng value in exchange for the purchase of a regulated

o servrce 1s a condrtron or clrcmnstance under whrch BellSouth furmshes that regulated service. L '

o Therefore, pursuant to Authonty Rules 1220-4—2- 06(1 ), BellSouth was requrred to ﬁle a tarrff S

' _ f: _.wrth the Authorrty regardmg the terms of the Select Program It falled o do s0 and therefore |

e ’_ vrolated that Rule In the alternatlve, BellSouth was requrred pursuant to. Authonty Rules 1220- -

o ': 4 1- 04 and 06 to ﬁle tanffs regardrng any changes in rates, rules or regulatlons For example,

'usz Docket No. 01-00868 Attomey General s Post Hearmg Brzef Redacted Versron, p 15 ﬂVIar 4, 2002)
BSeeid .-

_ 15 See Docket Nos 01-00868, Transcript of Proceedings, Feb, 4, 2002, pp. 172, 174& 176 (cross-examination of

Rlchard E. Trce), Doeket No 101-00868, BellSouth’s Response to XO’s Second Data Requests Item No. 6 (Jan 15,

T 2002).

P ;?;,_‘65 Se¢ Docket No 01-00868 Transcript ofProceedmgs, Feb 4, 2002 Exh. 6(sample quarterly statement}
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L _"these Rules requlre that BellSouth ﬁle a tanff altermg the terms of the Key Business Dlscount .

- Program tanffs because those tariffs do not prov1de for three free months of serwcc BellSouth“

‘ -";' fatled to ﬁle any such tanffs and therefore, wolated these Rules Lastly, because BellSouth' :
l farled to file the requlslte tanffs, it necessanly vmlated Authonty Rule 1220-4-1 .03, wh;lch sets

. forth those 1tems that must be mcluded ina tartff Therefore, the Heanng Ofﬁcer ﬁnds that : v'

e '_,:J-BeHSouth leat od Authomy Rules 1220-4-2- 06(1) and. 1220-4-1 03 04 and .06 by failing to °

y ﬁle a tanff descrlblng the Select Program or, in the altematrvc, by falllng to ﬁle tariffs changmg §
. fﬂ»ilts ex1st1ng tanffs

2 ChargmgTanffRates B f‘ o

AIN XO and ITC"DeltaCom argue that BellSouth wolated Tenn Code Ann, § 65- 5-201 R

- v and the. “ﬁled rate doctrme because it provrded regulated services to consumers through the Key .

Busmess stcount Program at rates less than those contalned in the Key Busmess Dlscount c o

| .vf'Program tanffs ‘“ These partres argue that Tenn Code Ann § 65—5—201 “reqmres that rates, ‘

E once approved by the TRA shall be nnposed observed and followed thereafter by any pubhc e |

_w"‘"‘;'utﬂlty el BellSouth contends that its actton drd not result in a reductlon of the tariff rates* =

‘ }: | 4 because it charged customers the full tanff rate and credlted the full arnount of the tariff rate to

o BellSouth’s regulated accounts 168

“A pubhc utlhty has the authorlty to set 1ts own rates——subject to bemg regulated by the

o ‘ leglslature or by a body delegated the legrslatrve power 169 In Tennessee publlc ut111t1es may set o

. 166 See Docket No. 01-00868 Post Hearmg Brzef of X0 Tennessee Access Integrated Network, Inc and R

B ITC”‘DeltaCOM, p. 10 (Feb. 19 2002) (crtmg Maislin. Indus v. Prlmary Steel, Inc., 497U S. 116, 110 SCt 2759, -

o 2766-68 (1990)). |
2167 g (quoting Tenn. Code Ann, § 65-5-201) - -
& See Docket No. 01-—00868 BellSouth Telecommumcattons, Inc., pp 25—27 (Nov 13, 2001), Docket No. 01-. :

- 'k008686 Thomas Lohman, Pre-Filed Direct Testimony, p.3 (Jan. 25, 2001)

i Cansumer Adv. Div. v. Bissell, No. Ol-A-Ol-9601-BC—OOO49 1996 WL482970 1 (Tenn. Ct. App. Aug. 28,
L 1996). L R o _ , R
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e therr own rates”° and do ) by ﬁhng tanffs wrth the Authonty 1 These tarrffs will go into effect B
' =un1ess the Authorrty orders otherwrse 2 In addrtron, the Authonty may set rates under eertam

RS crrcumstances 7 Tenn Code Ann § 65-5~201 sets forth the Authority’s power to set rates. This

e -sectron provrdes in pertment part

o 'The Tennessee regulatory authonty has the power after hearrng upon- notrce by
~ orderi in writing, to fix Just and reasonable individual rates, joint rates, tolls, fares,
. charges or schedules thereof, as well as commutation, mileage, and other special -
. rates whrch shall be 1mposed observed, and followed thereafter by any public
' ‘ut111ty as deﬁned in § 65-4-101, whenever the authorrty shall determine any -
existing individual rate,. joint rate, toll, fare, charge, or schedule thereof or
‘ ‘-f'commutatron, mﬂeage ~or other spec1al rates. to be unjust, unreasonable,
. excessive, insufficient, or unjustly d;rscnmrnatory or preferentral howsoever the
- same may have ‘Theretofore been ﬁxed or estabhshed 1%

The plarn language of Tenn Code Ann § 65-5-201 does not support AIN, XO, and

ITC’\DeltaCom s argument Apphcatron of § 65-5—201 is lrrruted to situations where the’

S Authorrty convenes a hearrng, determmes that an exrstmg rate is unjust unreasonable excessive,

msufﬁcrent or unjustly drscrmunatory or preferentral and sets a- JllSt and reasonable rate It is
| ~.'that new, Just and reasonable rate that § 65—5—201 requrres the pubhc utility to 1mpose, _observe, _
‘ and follow pursuant to § 65-5-201 B |

Sectron 65 5~201 does not address the s1tuat10n created by the Key Busmess Discount

o Program tanffs In those cases, the Authorrty drd not set the rate to be charged under the =

o program pursuant to the proeedure set forth in § 65- 5-201 Instead the Authorrty approved the i

0 Gee id at *2; C’onsumerAdv Div. v. Tennes.see Reg. Auth., No. 01-A—01—9708-BC—00391 1998 WL 684536, *3

© . (Temn. Ct, App. Jul. 1, 1998)..
7! See Tenn. R. & Regs. 1220-4-2-.06 (Rev. Sept. 2001)

- 173 See ConsumerAdv Dzv v Btssell 1996 WL482970 at *2 Tenn. Rules &Reg 1220-4 1-.04 (Rev Dec. 1984)
’ See id. at *2, ) _
Tenn Code Ann. § 65-5—201 (Supp 2001).
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rate proposed by BellSouth 173 Therefore Tenn Code Ann § 65-5~201 does not speclﬁcally'_ o

‘ apply 'I'lns conclusxon, however does not end the mqun'y |
Although the language in § 65 5-201 requmng a company to nnpose rates set by the' _' 5 |
;:; Authorrty does not speclﬁcally appear rn any other statute or rule such a reqmrement is lmphcrt
m many of the rules adopted by the Authonty Moreover lack of such a requn'ement would -
- undermme one of the prxmary purposes of tanffs whlch isto prevent drscrzmmanon 4

The rules at 1ssue are many of those descnbed m the previous sectron These rules '

- ‘_f_‘.:requlre pubhc utlhtres to ﬁle tariffs settmg forth rates of service and rules and regulattons |

i :affectlng the rates ot the character of the servrce 17 Moreover, Authonty rules requlre that

changes to tartff rates and condltlons be ﬁled w1th the Authonty 1 Lastly, pubhc utlhtres are
e : ',_requxred by rule to ﬁle any speclal contracts between the utlhty and certatn customers" =
“prescnbmg and provrdlng, rates services and practlces not covered by or. permrtted in the k
| general tanffs, schedules or rules ﬁled by such utrhtles 178 Consrdenng these rules along w1th '

h the relattonshtp between the ﬁllng of tanffs and the preventlon of dlscnmmanon, one’ can only -

T .conclude that pubhc ut111t1es are requn'ed by these rules to charge only those rates and to prov1de :

_servrce conmstent w1th only those rules and regulanons contamed in the utilities’ tariffs. If

o ut1ht1es were permltted to prov1de serv1ce ina manner that was not consrstent with their tariffs,

L1 S I v " BeliSouth Telecommumcatzons, Inc. Tari ﬁ" to Introduce the Key Business Discount Progmm Docket

-+ No.00-00436, Order Approving Tariff (Jul. 2, 2001), See In re: BellSouth Telecommumcanons Inc. Tariff to Offer
" . an Extension of the Key Businéss Discount Program, Docket No. 00-00093, Order Approving Tariff (Fun. 12, 2001);

See In ve:- BellSouth Telecommunications, Inc. Tariff to Introduce 200] Key Busmess Dzscount Program, Docket :
. No. 01-00461, Order Approving Tariff (Feb. 8,2002). . ,
" See Tenn, R. & Reg. 1220-4-2-.06 (Rev. Sept. 2001), 1220-4 1-.03 (Rev Dec. 1984)
) "7See id, 1220-4-1-.04 & 06 (Rev. Dec. 1984).

Id 1220-41 07 (Rev Jul. 1985)
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' ._"_-there would be no reason to requrre the ﬁlmg of tanffs and the Authorrty would have no’

o mechamsm for preventmg dlscnmmatlon The Unlted States Supreme Court recently afﬁrmed- -

: qthrs concept m relatron to the Interstate Commerce Act 1n Mazslm Indusmes v. Primary Steel,

_‘ ']‘Inc In that case, the Court, quotmg an earher opnnon stated “‘The rrghts as deﬁned by the :

L : tanff cannot be vaned or. enlarged by either contract or tort of the camer Tlns strmgent rule ,v

T 'prevalls because otherwrse the paramount purpose of Congress-- preventlon of un_]ust el

- drscnmmatron-- mlght be defeated s

1t is BellSouth’s posrtlon that it charged and recelved the tariff rates for the regulated R

s servrces provrded to Select Program members Thrs posrtlon was rejected earher in thlS Order 150 o

Therefore, 1t 1s the ﬁndlng of the hearmg ofﬁcer that by farlmg to charge the Select Program R 'k

Lo members the tanff rates for regulated servrces BellSouth vrolated the: Authorrty s rules,

R specrﬁcally, Authonty Rules 1220-4-2- 06(1) and 1220-4-1 03 04 and .06.

C Reportmg leatlons - Authorlty Rules 1220-4-1-, 10(2)(a)(1) & 1220-4-1- g
11(1)(3)

Rule 1220~4-l 10(2)(a)(1) reqmres pubhc utrlrtres, such as BellSouth to submit

: ‘:f: “Commrssmn Monthly Report Form 3.01 Wlthm srxty (60) days after the end of the month

: covered by the report LTS Along these same lrnes Authorrty Rule 1220-4~1 ll(l)(a) requires .

3 BellSouth to use the Umform System of Accounts as adopted and amended by the Federal o

?‘"Commumcatlons Comrmssron when filing perrodrc reports with the Authority." AIN and XO» L

assert “Based on the mformatron provrded by BellSouth to the TRA staff it appears that the' |

o j.‘;mvestment revenues and expenses assocrated wrth the BellSouth Select program are not,

1™ See Maistin Indus. Inc. v. Przmary Steel, Inc., 497 U.S. 116, 126, 110 S.Ct. 2759 2766 (1990) (quotmg Keoghv, o

o Chzcago &NortkwestemR Co., 260 U.S. 156 163 43 SCt.47 49, 67L Ed. 183 (1922))

o180 See supra discussion at pp. 29.30.

~’_>1 Tenn, Rules & Reg. 1220-4-1- -10(2)(a)(1) Rev. Nov. 2001). K
182 gee id. 1220-4-1-.11(1)(a) (Rev. Nov. 2001). This section applies to Class Aand B telephone compa:mes*
BN BellSouth isa Class A telephone company See 47 CFER. § 32.11. '
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B :recorded as part of the regulated operatrons of BellSouth Telecommumcatlons, Inc Therefore
: BellSouth may have wolated the TRA’s rules regardmg ﬁnancral reportmg 15 None of the’. i | .

partres addressed thrs 1ssue in the1r post~hear1ng bnefs

The ev1dence and testrmony presented durmg the hearrng faﬂs to estabhsh that BellSouth[ L

o v1olated Authorrty Rules 1220-4-1 10(2)(a)(1) or 1220 4-1 11(1)(a) Moreover the ewdence" ;

R and testlmony do not provxde sufﬁcrent proof to cause the Hearmg Ofﬁcer to order that the- "

i Authonty 1mt1ate au mvestrgatlon to deterrmne whether a show cause is necessary In fact,

Thornas F Lohman, Semor Drrector in the Fmance Department of BellSouth provrded pre-ﬁled,

R :testrmony explalmng the accountmg procedures used by BellSouth wrth respect to the Select - |

o " Program In certam mstances, Mr Lohman testrﬁed that BellSouth’s procedures comphed with -

o = the Generally Accepted Accountmg Pnnmples and BellSouth’s Cost Allocatron Manual % This o o

o .~test1mony was not cha]lenged Therefore, the Hearmg Ofﬁcer ﬁnds that AIN and XO’

.',;":allegatrons as to Authonty Rules 1220-4-1 10(2)(a)(1) and 1220-4-1 11(1)(a) cannot be o

' : 'sustamed and ﬁlrther mvestrgatlon is not warranted by the facts in th1s reeord

| ‘ ? D Vlolatlons of the Authonty’s Fmal Order in Docket No. 96-01331

In the Fmal Order in Docket No. 96-0133] the Authonty recogmzed that pursuant to -

- "'j“Sectron 251(c)(4) of the [Telecommumcatlons Act of 1996], mcumbent local exchange carrrers- -

o - are requ:lred ‘to offer for resale at wholesale rates any telecommumcatrons service that the carrier .

;.:"provrdes at retaﬂ to subscrrbers Who are not telecommumcatrons ‘carriers.”””'% Thereafter, the S

' 1 Authonty ordered that “one wholesale dlscount shall apply o all . services subject to resale” and

o Docket No 01-00868 Memorandum of Access Imegrated Networks Inc. and XO Tennessee Inc. Concemmg B

3 Junsdzctmn Potential Violations, and Proposed Relief, p. 4 (Nov. 13, 2001).

8 See Docket No: 01-00868, Thomas Lohman, Pre-Filed Direct Testlmony, p.4&7 (Jan 25, 2002)

e 1 3 I re: The Avozdable Costs of Providing Bundled Service for Resale by Local Exchange Telephone Companies, -
. Docket No. 96-01331 Fmal Order in DocketNo 96-0]331 P 4 (Jan. 17, 1997) (quoting 47 U.S.C. § 251(c)(4))
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o : determmed the wholesale dlscount apphcable to BellSouth’s retall servrces to be sixteen

kpel'Cent 186 R o | | -
B AIN XO and ITC"DeltaCom assert that BellSouth offers the Select Program only to its o

ah .:;:retarl customers and that wholesale purchasers of BellSouth’s servrces have never recerved the ‘

. : ‘v_j_drscounts and rebates offered to Select Program members 187. BellSouth does not drspute that the_ "-

'Select Program was not avaxlable to wholesale eustomers 18 Instead, BellSouth argues only that :

L ithe Select Program 1s an unregulated operatron that pnces BellSouth’s um‘egulated products and

- serv1ces and therefore is not subject to resale under the Telecommumcatlons Act of 1996 o

The Hearmg Ofﬁcer has rejected BellSouth’s argument in earher sectrons of th13 Order. .

| As prevrously determmed by grvmg customers value in the form of pomts and beneﬁts in
o ij,v.exchange for the purchase of regulated servrces, the Select Program impacts not only BellSouth’

funregulated servrces, but its regulated servmes as well The Select Program nnpacts the -

B "'::jj‘condltrons and crrcumstanees under whrch BellSouth provldes regulated ‘services.'*

o 'Addrtlonally, the value recelved by members of the Select Program lowers the rate charged to or

e , pard by the customer for regulated services.””!

BellSouth falled to provrde any other argument explammg why the Select Program R

. should not have been made avarlable to wholesale customers Moreover, other tariffs

i d1scountmg regulated servrces, such as BellSouth’s Key Busmess Drscount Program tanffs, S

3 ‘f;:,."“Id 6 & 10, ' : o
.17 See Docket No.: 01-00868 Post Hearmg Brzef of XO Tennessee, Access Inte,gmted Netwark, Inc. andr :

" .ITC"DeltaCom, p. ll (Feb. 19,2002).
S 138 See Docket No: 01-00868 Transcnpt of Proceedmgs, Feb 4, 2002 p 250 (cross—exarmnatron of Don "
' Lrvrngston)

" 189 See Docket No. 01-00868 Post Hearing BrzefofBellSouth Telecammumcations, Inc ., D: 39 (Feb. 19,2002).
See supra discussion on pp. 32-33. : » .
See supra drscussron on pp 29—30 :




g contam provrsrons makmg the programs avallable to resellers 192 I-Iavmg heard no arguments as

to why the drscount should not apply to the Select Program other than the one argument rejected _. .v R

5 herem, .the Hearmg Ofﬁcer ﬁnds that the BellSouth vrolated the Authonty s Fmal Order in

Docket No 96—01331 by falhng to make the Select Program avallable to resellers at the ordered
wholesale d1scount rate S | | |

E.. Whether the wholesale dlscount for the Key Program needs to be. mcreased' S

- given the retail drscounts in order to comply Wlth the TRA order in docket:f o

No. 96-01331

The Consumer Advocate asserts that the wholesale dlscount apphcable to the Key

Busmess Dtscount Program tariff must be apphed to the drscounted retarl tariff rate.'” In support A B

of thrs argument the Consumer Advocate notes that BellSouth does not avoid any costs when it .

B f'sells regulated servrces at a drscount mstead, BellSouth only avo1ds costs when 1t resells a_’v-‘

) ’regulated serv1ce to a reseller 154 Addltlonally, the Consumer Advocate argues that the wholesale % .

e drscount must be apphed to the dtscounted retaﬂ tanff rate because otherwme mstances could |

- jarlse where the Wholesale dlscounted rate exceeds the retarl drscounted rate. Such a result

o eontends the Consumer Advocate, is contrary to the Authonty s mtent as expressed in the Final

l Order in Docket No 96-01 331 and 47 C F R. 51 607 158 The Consumer Advocate then goes a
- step ﬁ;uther and argues that, because “avorded costs is a constant amount it will be under- ,
calculated when the wholesale d:lscount of 16 percent is apphed to the d1scounted retarl

o _'_.charges 1% Lastly, the Consumer Advocate asserts that the Hearmg Ofﬁcer is able to order the

192 Soe Docket No. 01-00868, Don L. Livingston, Pre-Filed Direct Testlmony, Exh. DL-1, Tanff sec. A13 90.6,

- para. A5, (Jan.:25, 2002); In re: ‘BellSouth Telecommunications, Inc. Tariff to Offer an Extension of the Key
Business- Discount Program, Docket No. 00-00903, Tariff, sec. A13.90.3, para. A.5. (Oct.. 26,.2000); In re: -

“ BellSouth Telecommumcatwns Inc. Tariff to Introduce the Key Busmess Dzscount Progmm, Docket No. 00—00436 : v

) Tanff sec. A13.78.3, para. A.5. (Jun. 20, 2000). .
See Attorney General 'S Post-Hearmg Brtef Reddcted Version, p.'19 (Mar. 4, 2002). -
% See id. at 19-20. ) _ ;
1% See id, at 20-21.
Id at 23 :
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o requested changes to the wholesale dlscount rate wrthout add:tlonal cost mformatron bemg ﬁled :

B and suggests that the drscounts to the retarl rates must be further adJusted to account for the

5 Select Program s nnpact on the Key Busmess Drscount Program rates before applymg the:_
‘. :ji: ﬁ wholesale d1scount 07 | L |

Although the other partres to th1s docket do not specrﬁcally address the Consumer'lk_ ) |

) , Advocate 'S 1ssue, BellSouth d1d attempt to undercut the testrmony of Stephen Brown Ph. D the |

‘ ‘fiConsumer Advocate s expert wrtness BellSouth asked Dr. Brown whether he was suggestmg‘_’.‘

e that the Hearmg Ofﬁcer adJust the srxteen percent drscount and whether to do so would requxre i

__i; one to rev1ew Tennessee costs and revenues Dr Brown responded afﬁnnatrvely to bOth o
questlons 196

The 1ssue ralsed by the Consumer Advocate may be one of interest to ‘the Authorrty, but rt. B

- "'has not been fully developed in tlus docket and arguably, falls outsrde the scope of th1s docket -

v To explarn, the ev1dence reveals that the Key Busrness Drscount Program is avaﬁable for

A resale. 199 The Consumer Advocate has not produced any evrdence demonstratmg or suggestlng.

o that BellSouth has farled to appropnately apply the wholesale discount adopted 1n the Final

£ Order m Docket No 96-01 331. In fact, one could speculate that BellSouth apphes the wholesale o

" dlscount in the exact manner descnbed by the Consumer Advocate in its post-hearmg brlef -

. ‘Moreover based on Dr Brown s testlmony, it is p0551b1e that cost studies mrght be necessary to

' answer the rssue rarsed by the Consumer Advocate and no such mfonnatron is oontamed in th1s _

E record. : _Lastly, the ans‘wer_to _the issue raised by the Consumer Advocate neceSsarily ‘invol_Ves a .

197See i, at 2427, A |
% See Docket No 01-00868 Transcnpt of Proceedmgs Feb 4 2002 p. 119-20 (cross-exammauon of Dr. Stephen'
S Brown) -
. 1% See Docket No 01~00868 Don L. lemgston, Pre—Flled D:reot Testnnony, Exh DL-1, Tariff, sec. A13.90.6,
para A, (Jan 25 2002) , ) o ,
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o clanﬁcatlon or further explanatton of the Authonty s Fmal Order in Docket No. 96-01331 Such S

," a deelslon goes beyond the scope of thls docket, whrch is to determme wrongdomg on the part of S

L _QBellSouth, and exceeds the authonty granted the Heanng Ofﬁcer to render an nntlal order onthe =

‘ments of AIN’s and XO’s complamts For the foregomg reasons, the I—Ieanng Ofﬁcer ﬁnds that ' '; |

E the Consumer Advocate has falled t° PI‘OVIde sufﬁclent ev1dence to determme thc 1ssue_.7; :

. }fpresented to estabhsh that BellSouth wolated the’ Authonty ] anal Order m Docket No 96-

01331 w1th regard to the Key Busmess Discount Program or to estabhsh that farther e

: v'f 1nvest1gatxon is warranted by the facts in th1s record

_IV REMEDIES |

AIN XO and I’I‘C"DeltaCom request the followmg remedles be granted Fust theyi
o argue that the Vlolatlon of § 65-4-122 must be reported to the Dlstnct Attorney General pursuant 2

- to Tenn Code Ann § 65 3 119 through 121. The partres next assert that BellSouth’s failure to

R tanff the Select Program and 1ts fallure to offer the Select Program for resale should result in thef .‘ L

1mpos1tlon of ﬁnes pursuant to Tenn Code Ann § 65-4-120 Addlnonally, the partles contend co

o i..'that, pursuant to Tenn Code Ann. § 65-4-115 BellSouth should be dlrected to nnmedlately- s

s 5 d1scontmue the Select Program and pursuant to Tenn Code Ann § 65-5—208(0), ordered to pay -

i 2 5 percent rebates on the purchase of all BellSouth services to every BellSouth busmess line

o customer who was not enrolled in the Select Program retroactzve to May 1999 Lastly, AIN, XO,

i :Z and ITC’\DeltaCom also state that BellSouth should be ordered to pay 2 5 percent rebates to all ', :

L : carners who have purchased Wholesale services from BellSouth since May 1999 in order to‘ ‘

,elunmate the.eﬂ'ect ofBeIlSouth’s illegal conduct.™. .

S0 See Doeket ‘No.’ 01-00868 Post Hearmg Brzef of X0 Tennessee Access Integrated Network, Inc., and - :,j

o ITC’\DeltaCom,pp 1213 (Feb 19,2002).
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The Consumer Advocate also argues .m favor of nnposmg fines on BellSouth for its
“ vrolatrons of the Authonty s rules In addrtron, the Consumer Advocate asserts that the -

. ,}'j'Authorrty may unpose ﬁnes for violations of Tenn Code Ann § 65—4—122 The Consumer

"; : :Advocate also submlts that BellSouth should be ordered to cease offenng the Select Program in
"Tennessee 2 . R |

BellSouth opposes the requested remedles BellSouth’s pnrnary argument is that the

- Heanng Ofﬁcer s November 6 2002 Order 11m1ted the rehef available to the opemng of an’; e

- mvestrgatton BellSouth argues that the rehef requested by AIN XO ITC’\DeltaC om, and the e
Consumer Advocate exceeds ‘the Heanng Ofﬁcer s decrs1on BellSouth next argues that it -
N should not be ordered to return 2. 5 percent of purchased services to non-members but mstead . :

- ordered to collect the ﬁ111 tanffed rate from members BeIISouth also asserts that thJS agency can

- " : not even determme Whether a ut111ty vrolated Tenn Code Ann § 65- 5 122(a) because the only '

3 authonty to_ make__such det_emunatlons is vested in Tennesse_e’s courts.”®
A Avanabiiity of Remedies in General
BellSouth’s argument lnmtrng the avarlable remedies to the openmg of an investigation

: farls to recognlze that AIN and XO requested addrtlonal rehef in the complarnts and in later

- pleadrngs ‘In then' complalnts, AIN and X0 requested that the Authority open a show cause R

= pursuant to Tenn Code Ann § 65-2- 106 ‘and “take such other action as the Authorlty finds -

o necessary and appropnate 25 1 ater, in the Memorandum of Access Integrated Network Inc. and

| XO Tennessee Inc Concernzng Jurzsdzctzon Potentzal Vzolaz‘zons and Proposed Relzef ﬁled

- pursuant to the Heanng Ofﬁcer s dlrectlve in the November 6, 2001 Order AIN and XO asserted

L 4_{ 201 See Docket No 01-00868 Attorney General’s Post Hearmg Brzef Redacted Version, pp. 29-30 (Mar. 4, 2002).

See Dogket No. 01-00868, Post- -Hearing Brief of BellSouth Telecommunications, Inc., pp. 35-39 (Feb. 19 2002)
See, eg., Docket No 01-00868 Complaint ofXO Tennessee Inc para 8 (Oct 9, 2002) ,
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o "that the Authonty could prohlblt BellSouth’s conduct pursuant to Tenn Code Ann § 65- 5-“ |

208(0), 1mpose penaltres purswmt to Tenn Code Ann § 65 4'120 aﬂd nO“fy the Dristrict
'Attorney General of possrble addmonal wolauons pursuant to Tenn. Code Ann § 65- 3- 120(c) : |
o ,1‘ BellSouth d1d not object to this filing. | ~ | o

Moreover, BellSouth’s rehance on the November 6 2001 Order is mlsplaced In that.‘ '

SR v__';""order, the Heanng Ofﬁcer recogmzed what appeared to be an mconsrstency between AIN and

: _ XO’s complamts AIN’s Motzon to Open Show Cause Proceedmg, and Tenn. Code Ann § 65-2-

: "/'{106 In the complamts, AIN and X0 requested the 1ssuance of a show cause order. In the

s Il‘lOthll, AIN requested the Authorrty open a show cause to 1nvest1gate BellSouth’s conduct .

. Lastly, Tenn Code Ann § 65—2—106 requlres an mvestrgatlon by the Authonty prior to the.

. i"._lssuance of a show cause order It was tlns 1nconsrstency the November 6, 2002 Order sought to i
A,resolve -’ : | ; | ‘ | |

» ~ The Hearmg Ofﬁoer ﬁnds that 1t is cons1stent Wrth the pleadrngs and allega’nons in thrs

a :i,',_dOCket as well as general pnnclples of efﬁclency to open an mvestxgatron where the proof -

L presented farls to estabhsh elther the vahd1ty or 1nvahd1ty of a partrcular allegat1on otherwxse a

o . _decls1on on the merrts should be rendered In only two' mstances, that is, the determlnatlons of

whether BellSouth mappropnately apphed the wholesale discount and whether BellSouth '

L vrolated the reportmg rules was the Hearmg Ofﬁcer faced with the decision of whether to open =

: an mvestlgatron As to all other allegatlons, such a determmatron was not necessary The .
= _ partles zeal to present the Authonty wrth a wealth of 1nformatron enabled the Heanng Officer to

Wergh the evrdence and issue ﬁndmgs and conclusrons
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| B Fmes Tennessee Code Annotated Sectlon 65-4-120 ‘

Tenn Code Ann § 65-4-120 permlts the Authorrty aﬁer a hearmg upon complamt to

" j:_: y rmpose a ﬁne on pubhc utrhtles for v101at1ng or falhng fo comply with any lawful order or rule. o

The ﬁne 1mposed shall in the drscretlon of the Authonty be ﬁﬂy dollars a day for each day of the :

o ,,v101atlon or farlure 0 A hearmg was held in thrs matter on February 4, 2002 upon the ﬁlmg of -

complamts by AIN and XO The evrdentlary record developed through the hearmg reveals that : " ’

:;jBellSouth Vlolated Authorxty Rules 1220-4-2- 06(1) and 1220-4~1 .03, 04 and .06 and the e

O Authonty s Fmal Order in Docket No. 96-0]331 through its. fallure to tarrff the program farlure L

= to charge customers tarrff rates and fallure to provrde the Select Program for resale There bemg =

sufﬁcrent ewdence 1n thrs record to make a deterrmnatron the Openlng Of an aneStlgatIOH 18

' i-»‘ : 'unnecessary and would result only in duphcltous proceedmgs Therefore the Heanng Officer

" finds that BellSouth should be fined $169,200 in accordance with Tenn. Code Ann. § 654-120,

This ﬁne 1s calculated by muluplymg the number of days durmg ‘which BellSouth offered any

Select Program, March 15 1999 through April 15 2002 205 by ﬁﬁy dollars and’ multrplymg the

':? - total by the three offendmg actions, that is, BellSouth’s fa:rlure to tariff the program, farlure to -

- charge customer S the tanff rate, and farlure to provrde the Select Program for resale

o C; ; Remedy Avallable Pursuant to Tennessee Code Annotated Sectron 65-4-122
Sectron 65-4—122(e) provrdes that an actlon allegrng a Vrolatron of Section 65-4~122 '
e _“rnay’ be brought before “any court hawng Junsdrctron ”2% During the prehmrnary stages of thrs ‘ 'b

docket, the Hearmg Ofﬁcer requested the partres to bnef the issue of Whether the Authonty isa

2% So6 Tenn, Code Ann. § 65-4-120 (Supp 2001)

WS e Consumer Select Program was the first program and began in March 1999. The ewdence does not reveal the

“ exact start date, therefors; to avoid any prejudice the assumpuon is that the program started on March 15, 1999,
, ,f Therefore the actual number of ‘days is 1,128, :
i Tenn CodeAnn § 65—4-122(e) (Supp 2001)
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as that term 1s used 1n § 65-4-122(e) All parties agreed that the term “co ” d1d not

B 5_'; mclude the Authonty,”’ but the parnes d1d not agree on the nnpact of this conclusron o k

BellSouth argues that by usmg the term “court,” the General Assembly precluded the o

' "i Authonty from detenmmng whether a utrhty commrtted unjust drscnmrnauon and from'.

nnposmg ﬁnes for vrolatlons of Sectron 65-4-122 28 AIN XO and ITC"DeltaCom do notf" T

7 questlon whether the Authorxty can make a ﬁndmg as to dlscnmlnatron under Sectron 65-4-122 |

: but conclude that the Authonty s obhgatxon is to notxfy the DlStl‘lCt Attorney General of any '

B ﬂf;f"wolanons of Sectlon 65-4-122 pursuant to Tenn Code Ann, §§ 65-3-119 through 121 The -

'Consumer Advocate asserts that the Authonty may not only determme whether unjust '

o drscrrmmatron occurred, but it may also nnpose ﬁnes for such occurrences

The lnterpretauon of AIN, XO, and ITC"DeltaCom is consrstent with Tenn Code Ann §‘ i

o Lj65-4-122 and other statutes Tenn Code Ann § 65-4-122(a), (b), and () set forth the 111ega1f -

o actrons dlscnmlnatlon, extortron, and preferences or preJudrces Subsectlon (d) then sets forth a |

' "mandatory penalty of no less than $500 and no more than $2000 for commrttmg any of the

B 1llega1 acts Lastly, subsectlon (e) permrts any person to mltrate a cause of acnon under this

o statute in any “court havmg Jurrsdlctmn to try the same. 21 Ty Code Ann. § 65-3 120 further .

27 See Docket No 01-00868 BellSouth Telecammumcatwns Inc s Brzef Addresszng Section 65-4—122 p.-2 (Nov L

C13, 2001), Docket No. 01-00868, Memorandum of Access Integrated Networks, Inc. and XO Tennessee, Inc,
Conceming Jurzsdzctzan, Potential Violations, and Proposed Relief, p.5n.1 (Nov. 13, 2001).

See Docket No 01-00868 BellSouth Telecommunzcatzons Inc.’s Brzef Addressmg Section 65-4-122, pp 2-3. . ‘v :

- .'('Nov 13, 2001).

L ® See Docket No 01-00868 Memorandum of Access Integrated Networks Inc. and XO Tennessee, Inc o
B ,‘Concermng Junsdzctzon, Potentzal Violations, and Proposed Relief, p. 5 Nov. 13, 2001); See Docket No. 01-00868,
. Post Hearmg Brtef of XO Tennessee, Access Integrated Network, Inc.; and ITC"DeltaCom, p. 12 (Feb. 19, 2002).

10 See Docket No. 01-00868, Attorney General’s Post- Heann BrzefRedacted Verszon, pp. 12—14 (Mar. 4, 2002).
Tenn CodeAnn §65-4-122 (Supp 2001). S -
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i ;‘i'addresses the role of Tennessee courts This sectlon provrdes

L The clrcurt chancery courts and courts of general sessions have Junsdlctron of all
- suits of a civil nature arising under the provisions of this chapter and chapter 5212
. -of this trtle, accordmg to the nature of the suit and the amount involved, and the
- circuit' and crrmmal courts have Junsdlctron of all criminal: proceedmgs s0
L.ansmgm.f.w-f _ , : _

-:' Tenn Code Ann § 65-3 119 and 120(b) also provrde that 1t 1s the duty of the Dlstnct Attomey

o t"General to prosecute VlOlatl()nS of § 65-4-122 in the name of the State of Tennessee and to - .

recover any penalty nnposed by that statute Therefore pursuant to Tenn Code Amn, §§ 65—3-‘ :

o 119 and 120 the Hearmg Ofﬁcer ﬁnds that the Dlstnct Attorney General is the proper party tc S

. 1nst1tute a proceedmg for a vmlatlon of Tenn. Code Ann § 65-4-122(a) and: further directs that -

- the ﬁndmgs contamed in thls Inztzal Order should be transmrtted to the Drstnct Attorney General o

o ,f‘;-for the 20th Judrcral Drstrrct

Prohlbltmn of Future Conduct -

The Authonty has the power to prohrbrt future conduct of a public utility. Tenn Code R V

‘ " Ann § 65-4—1 15 prov1des “No public ut111ty shall adopt, mamtam or enforce any regulatron,.

B :_practrce or measurement whrch is unjust, unreasonable, unduly preferentlal or discriminatory . .

o when ordered by the authonty 24 Tenn, Code Amn. § 65-5- -208(c) provrdes that the Authority - .

i fshall issue orders to prohrblt pnce d1scr1nnnat10n *213  Pursuant to these sections, the Hearing i

L Ofﬁcer ﬁnds that BellSouth should be prohrblted ﬁ'om operanng any portnon of the. Select -

212 A noted by AlN XO, and ITC"DeItaCom there appears 1o, have been an omission made when the extensive - o

- L changes to Tiile 65 chapters 4 and 5 were codified. Tenn. Code Ann. §§ 65-3-119, 120 and 121 explicitly apply to

" violations of chapters 3 and 5. The unjust discriminatory subsection of Tenn. Code Ann. § 65-4-122 and the related ' .

. penalty subsection were prevrously codified at 65-5-113 and 65-5-115 respectively. - Thus, it foIlows that § 65-3- _".

+ 119,120, and 121 should have also been revised to extend their apphcablhty to § 65-4-122.
255 Tenn. Code Ann. § 65-3-120(a) (Supp. 2001) (footnote 212 added) ,
™M § 65-4-115. )
Lus Id § 65-5-208(c)
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il Pr‘o'grlamfth‘at- relates' to or places any non-tariffed condition on regulated services, such as IR

- awardmg pomts in conjunctlon with the purchase of regulated services.

] E. Other Clalms

AIN XO and ITC"DeltaCom argue that BellSouth should be ordered to pay 2.5 percent o

B rebates to alI busmess line and wholesale customers retroactive to May 1999.21¢ The dlscounted
o rates provrded under the Select Programs Were not tanffed and thus violated Authonty Rules.
' Extendmg rates that have not been properly submttted or approved by the Authority to every

busrness and wholesale customers merely compounds the v101at10ns Also, although AIN XO, |

= and ITC’\DeltaCom propose this remedy asa means to ehmmate the effects of the drscnmrnatory |

‘*:.’conduct, nerther complmnant sets forth a statute or rule prov1d1ng the Authonty such power.
) ,_ : ; 'Nelther Tenn Code Ann §§ 65-4—122 64-4-1 15 nor 65 5-208 provrde for such relief, -
s THEREFORE ORDERED THAT: | |
e 1 : | BellSouth Telecommumcatlons is fined $169 200 pursuant to Tenn. Code ‘Ann; §

o | _ 65-4-120 for 1ts faﬂure as described herem, to tarlff the Select Program, to charge customer s the" , '

o tanff rate, and to provrde the Select Program for resale Thls fine shall be pald to the Tennessee S

i, Regulatory AUthOth by Thursday, May 16, 2002.

Pursuant to Tenn Code Ann. §§ 65-3- 119 and 120, the ﬁndmgs contamed mthrs“- B

L :-?';'Imtzal Order shall be transmttted to the Dlstrlct Attorney General for the 20th Judicial Dlstnct for.

F ‘. cons1derat10n by that ofﬁce |

dl3 BellSouth Telecommunrcatlons, Inc is ordered to cease operatron of any portlon » A:

A of the Select Program that relates to or places any non-tanffed conchtlon on regulated servrces, L

i _216 See Docket No. 01-00868, Post Hearmg Bnef of XO Tennessee Access Integrated P'Network,' Inc., and
“~ITC’\DeltaCom,p 12 (Feb 19, 2002) o _ , o ‘ o
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| : . 'such as awardlng pomts in conjunctlon with the purchase of regulated servwes as of the entry of e
o L 4 j Any party aggneved by the demsmn of the Hearmg Ofﬁcer in tlns ‘matter may ﬁle g

i a Petttlon for ReoonSIderatlon thh t’he Tennessee Regulatory Authonty w1th1n ﬁﬁeen (15) days o

: 3 ﬁ'om the date of th1s Order

L 5 Any party aggneved by the dec1s10n of the Hearmg Oﬁicer in thlS matter may ﬁle_

o Petmon for Appeal with the Tennessee Regulatory Authonty w1th1n ﬁfteen ( 15) days from the e

5 édate oftlns Order

K: ‘DaV1d Waddell “Fxo Exeeutlve Sec _etary
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BELLSOUTH = . ‘ERAL SUBSCRIBER SERVICES TARIFF . - ~ Original Page 79" © -
. TELECOMMUNICATIONS, INC - R o RN , ' o
~ TENNESSEE . . = o : e :
" ISSUED: May 26, 2000 e ' S Ry R ) EFFECTIVE: June 26, 2000
BY: President - Tennessee PRI TE T : o o L A
~* Nashville, Tennessee P . : . » _ . ’ .
. A8 MISCELLANEOUS SERVICE ARRANGEMENTS =~ }
-A13.78,B‘u,sine'_ssPr‘ograms_(Cont‘d) S e R o
’ A'13.78.2'Compet'itivé Response Program (Cont'd) = = , T o oM
. A.. Rules and Regulations (Cont'd) R ' o o - Tl N
10, Customers that have changed locations since having their service with BellSouth are not eligible to participate in this - B

Program and-are considered new customers. - ; . Sl ST A o
11, Customers with total billed BellSouth revenue at ‘Tennessee locations as defined in 1., 2,,.3. and 4. preceding that exceeds . . .
o $150,000 annually are not eligible to participate in this Program even if some or all of their accounts. meet the.rey:nue o

‘ . criteria, R
- B. vDiscount‘Schedule‘_ ‘ P : - s S S o
L " Discounts applicable to the subscribers' total billed BellSouth revenue at Tennessee locations as defined inA.l.,2,3. and . ow
4., precedingarea_s fol}ows: I ‘ : T L B
L -+ Monthly Total Biled - 12 Month  24Month 36 Month Y (O
" - Revenue .= ~ Term Term . Term . = ST e e
- $5,500 - $10,000 6% ww o 189 R
|- $3,000-$4499.99 . 149 . 15% 0 16% B M
$1,500-$2,99999 139 13% e
$500.00-$1,499.99 - 109% u% = i2% S e
L $7000-949999 . gg - gq 0% o
20 Ifa Pm‘g,ramlparticipant purchases additional services during the 90-day enrollment period, line connection charges will ~* v
. be.waived for those services ordered. - - : . T :

© 3. For'each month during which a ‘contract whlchxs signed under tlﬁs Progr‘am is in éffeci, the cnstbmer'will recéiﬁe the - . (M)‘
- discount associated with the customer’s total billed BellSouth revenue at Tennessee locations as definedin A.1.,2., 3. and . - .
.. 4., preceding for that particular month. Dt o o 5 R S
-4 Ifa Program participant’s total billed BellSouth revenue at Tennessee locations as defined in A.l,2,3 and 4. preceding " ¥ My
“.. . for a given month falls below the minimum revenue per month, discounts will not be applied for that customer. T
5. The "applied discounts will appear as 4 credit in the Other Charges and Credit_s (OC&C) section of ‘the Program e

"Groups 4 or 5 may enroll in this Program, which provides discounts on their billed BellSouith revenue as described below, by ...
_ - signing a one-year, two-year; or three-year term contract.” . .. » L B TR R
1. In order to qualify for the Key Business Discount Program, new and existing BellSouth business custormers with locations. " ()

- in'Rate Groups 4 or 5 must have monthly total billed BellSouth revenue per each such location between $150 and $6,000. -
‘This:Program is available to business castomers only. : Services at Program participant’s. locations that have monthly -
- “irevenue outside this range are not cligible for the discounts. -~ . o I AR PR P
2. - Qualifying Program participants must sign a term contract of one, two; or three years to receive the discounts that are’ - Ny
Swilos detailedin B. fol}owing,.Discountchhedule.'- S B S R R e e m
"3: . Base discounts will be -applied to. billing for services in the. Tennessee General .SuBsc’riber Services Tariff and the oy
"-v_yTenngsseePrivateLineServices.Tariff.v'  BRI . e e R

oo . Participant’s bill. _ , v , L o
v_‘A13,78.'3Keka'l'Jsiness‘DiscountPragra‘m‘ s A R SR
A Rules s Regilations L e T e S

R V-Beginning;]une, 26,2000, and continuing until December 25, 2000, qualifying business customers with locations in. Rate ... _@ -

'4, - Discounts are based on end-user monthly total billed BeliSouth ’révenue. at Tennessee _loéatiofxs in Rate Groups 4 or 5 - R
-, excluding: o - - R R e e e e T
C Unregulated:charge:s‘,‘ taxes, late payment charges, charges billed pursuart to federal or state access: service tariffs,
", charges collécted on behalf of municipalities (including, but not limited to services for 911.service and dual party -
-1 relay services), and charges for services providgd'by'other'companies. : : R P

" 5. To participate in'this Program, qualifying customers mist sign a-one, two, or three-year term contract between June 26, ey
~;,.-2000, and December 25, 2000. Following this period, no subscribers may enroll in-this Program. . This Program is RN
.~ available for resale for the duration of this enrollment period. Following the expiration of this enrollment period, no new"
* customers: may enroll in the Program, but any contract. established under this Program betwéen- BeliSouth and its
[, - customers would continue to be available for resale for the remaihing term of the existing ‘contract. Aside from these. T
7 -resale situations, a_customer may not assign its rights under any. contract signed pyrsuant to this Program to another .. &
" customer or to any other third party. . S e e . i : .
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- Participant’s bill. -
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TELECOMMUNICATIONS, INC. | i
TENNESSEE : o o - , ’ ST
. ‘V’ISSUE’D: May 26,2000 - ' R T o ' .. EFFECTIVE: June 26, 3000
- BY: President - Tennessee I : S - » [
A Nash\(ille, Tennessee - S ] : o
. A13. MISCELLANEOUS SERVICE ARRANGEMENTS |
_A13.78 Business Programs (Cont'd) = : : ' o M
~* Al13.78.3 Key Business Discount Program (Cont'd) ™)
“. A, Rulesand Regulations (Cont'd)’ N . : S ™
“ 6. Should a participating customer terminate a contract signed under this Program without cause, the customer must pay Ny
* -+ BellSouth a termination liability equal to the lesser of: (1) the discounts received during the term of the contract; or (2) o
the discounts received during the previous twelve months. In addition to the 'reimbursement «of the discounts, tariffed” -
: termination liability charges for individual services willbegpplied, if applicable. . . . R
. 7. 'The customer may renew the contract for another term under the same terms and conditions by providing BellSouth
: written notice of its intent to do so, thirty days in advanc; of the expiration of the initial term of the contract. " A -
8. Customers with aggregated state-wide location revenues that exceed $150,000 annually are not eligible to participate in - ' ™)
,  the Business Discount Program, even if some or all of their locations meet the revenue criteria. .. S
R Customers with volume and term Contract Service Arrangements (CSAs) are not eligible for this Prpgram.. ‘ AR oy
- 10. . Customers participating in previous Key Customer Promotions, Business. Discount Programi, the Hunting Term - ™)
T Prgmotion, Welcome Back! Win Back and/or any future versions of those promotions are not eligibl e for this Program.
11, A customer which is currently participating in the Hunting Term Promotion and which -wishes|to participate in this
' . program may terminate its Hunting Term Promotion contract withiout incurring termination liabilitylif the term elected by
- the customer under this program equals or exceeds’ the remaining term of the customer’s Hunting Term Promotion.
.- .. .. contract. . . - - : S Lo o o . U ,
 B. Discount Schedule - : S SRR _ : = A N
. 1.+ Base discounts applicable to the subscribers' total billed revenue at Tennessee locations in Rate Group 4 or 5 as defined
. inA.L; 2,;3.;'and 4., preceding are asfollows: . =~ - B T e o
T, ‘Monthly Total Billed .~ 12Month  24Month ' 36 Month e OB
© - Revenue ' Term. - o Term - Term )
- $4,500-36,000 . 8% 12% 16% . o
| $3,000-9449000 . 7gq 1% - 15% RO
L $1,500-$2,999.99 6% 0% 4w R
, o $150-$149999 - 59, o S Be
' 2:. If a Program participant orders additional services during the enrollment period, line connectiqn'é ges will be waived .~ ™) -
"+ for those services ordered. This waiver does not apply to BellSouth® Primary Rate ISDN Se ice and MegaLink® TR
. service. T s T B v
‘3. Abonus 6 @pei‘cent discount in addition to.the base discounts will apply to non-recurring, recurring and usage charges for = - . ™
+ " BellSouth® Primary Rate ISDN Service and MegaLink® service. This bonus discount applies to existing services and to _ .
. sevices ordered by a Program panicipam during the enrollment period. v R ceT
4. For each month during which a contract which is signed under this Program is in effect, the customer will receive the
... discount associated with the customer's toial billed BellSoith revenue at a given Tennessee location as defined in A.1.; 2.; .
R 3._;and4.,-preceding_for.thatparticularmonth. v e S S S s
*+'5. - If a Program participant’s total billed BellSouth revente at a given Tennessee location as defined in A.1.;.2; 35 and 4 -
_ - preveding in a given month falls below the minimum revenue per month or above the maximum. revenue per month,”
L -discounts will not be applied at that location for-that'month: ' T KRR TR ST S
- 6. The ‘applied discounts will appear as’a credit i the Other Charges and Credits (OC&C) section of the Program -

R



' BELLSOUTH G’ RAL SUBSCRIBER SERVICES TARIFF - - ~ FirstRevised Page 8]

- TELECOMMUNICATIQNS, INC, ~ Cancels Original Page 81
. -TENNESSEE - S - , ; o o v :
- ISSUED: October 10,2000 - -~ . T T - EFFECTIVE: November 9, 2000

. BY: President - Tennessee . . : : :
Nashville, Tennessee SRR S i o R _— .
SRR ; ~ A13. MISCELLANEOUS. SERVI’CEARRANGEMENTSQ |
_ A13.90 Business Programs (Cont'd) - _ : Lo e
- A13.90.3 Key Business Discount Program (Cont'd)
A, Rulesand Regulations (Cont'd) g : S _, ¢ : ‘ Lo
' 5...To participate in this Program, qualifying <customers must sign a one, two, or three-year term contract betWeén June 26,
-+ 2000, and June 25, 2001, Following this period, no subscribers may enroll in this Program, This Program is available .
+ for resale. for the duration of- this enrollment period. ~ Following. the .expiration -of this enrollment period, no new
. customers ‘may enroll in the Program, but any contract established under this Program between BellSouth -and its -
" customers would continue to be available for resale for the remaining term of the existing contract. Aside from these.
* resale situations, a customer may not assign its rights under any contract signed pursuant to this Program to another :
. customer or to.any other thiid party. K : o : S DA L
6. “Should a participating customer terminate a contract signed under this Program without cause; the customer must pay
. BellSouth a termination liability equal to the lesser of: "(1} the total of the repayment of discounts received during the
- previdus twelve (12) months of service' and the repayment of the prorated amount of any waived. or discounted -
. nonrecurring charges; or (2) six percent (6%) of the total contracted amount ' In addition to the reimbursement of the
- discounts, tariffed termination lability charges for individual services will be applied, if applicable. - - e )

7. i'The-custome: may renew. the contract for another term under the Same terms ‘and conditions by'prov,id‘irgg BéllSouth

© " written notice of its intent to do so, thirty days in advance of the expiration of the initial term of the contract. ‘
. 8. Customers with aggregated state-wide location revenues that exceed $150,000 annually are not eligible to participate in
.. the Business Discount Program; even if some or all of their locations meet the revenue criteria, o - )
‘ 9 - Customers with volume and term Contract Service Arrangements (CSAs) are not eligib!e-_for this Program. " e
10. Customers participating in. previous - Key Customer Promotions, Business Discount Programs, the Hunting Term °
' Promotion, Welcome Back! Win Back and/or any futuré versions of those promotions are riot eligible for this Program,
11. A customer which is currently participating in the Hunting Term Promotion and which wishes to participate ‘in this'
" ‘. program may terminate its Hunting Term Promotion contract without incurring termination liability if the term elected by -
+ the customer under this program equals or exceeds the: remaining term of the customer’s Hunting Term Promotion o
e * contract. ) : o . : ’ i L : o . : .
_B.. Discount Schedule _ o . B T A R BT
~.1. - Base discounts applicable to the subscribers’ total billed revenue at Tennessee locations in Rate Groups 4 or 5 ‘as defined
- inAL; 2 3.; and 4., preceding are as follows: .- SO ‘ T L

| Monthly Total Billed . 12Month 24 Month 36 Month __
.+ Revenue - . S Term - Term - - Term *
. $4500-$6,000 . - gg L 12% O 16%
| $3,000-$4,49999 . - 7% U% . 159
S SLS0-$299099 . gq 0% e
S 8150-8149990 o s 9% . 139

. sefvice. .

. BellSouth® Primary Rate ISDN Service z;ndiMegaLink‘D service, This bonus discount applies to existing services and to
) .. ‘services ordered byaProgramvpartyicipanrt during the enrollment period.": " R LR T N
“*4.. For each month during which a contract which is signed under this Program is in effect, the customer will- receive the
- discount associated with the customer’s total billed BellSouth revenue at a given Tennesseo location as defined in A.1;; 2.; -
3, and 4., preceding for that particular month, . .. N : S e

5. If 4 Program participant’s total billed BellSouth revenue at a given Tennessee location as defined.in Al 2, 3iand4

" preceding in a given month falls below the minimurm revenue per month or :above the maximum revénue per .month; -
. - discounts will not be applied at that location for that month; ) _ C S e
6. The applied discounts will appear as a credit in the Other Charges and Credits (OC&Cy section of the Progfam

. * . Participant’s bill, - _ - ' o » Co '

ST .:"Ai‘Bvel‘]'Séﬁwthisarégist&édﬁédemkofBlaﬂSouxh-lﬁfél]W Property Corporaton
S ?BegisceredSewioeMaxkqvaell_SqumInteﬂgctualepcrtyCmpomﬁon R

. AttachmentB

© .

Ll 2..-"If a Program participant orders additional services diiring the earollment beriod, linefcc‘mnectiyqn-charges‘ will be waived . . o P
’ + for those services ordered. This waiver does not apply to 'Be]lSou'th? Primary Rate ‘-ISDN»Servicg and ‘MegaLink® S

s, "A’bonus 6 percent discount in éddition_ to the base discounts will apply to non-recurring, recunihg and usage charges for . ..



BELLSOUTH = - R G 'RAL SUBSCRIBER SERVICES TARIFF - Second Revised Page 80 -

. "TELECOMMUNICATIONS,INC. Lo : : T Cancels First Revised Page 80

- TENNESSEE B B - , . o o
'ISSUED: October 10,2000 =~ P o : - EFFECTIVE: November 9, 2000 - .
BY: President - Tennessee . - AR : D o s IR

~ 'Nashville, Tennessee

o . A13. MISCELLANEOUS SERVICE ARRANGEMENTS
- A13.90 Business Programs (Cont'd) = o T
A~13.90.2,Compqti'tive Response Program (Cont'd) -
A, 'R»ules and Regulat_ions (Cont'd) - - ' o : ; : Tl :
10, Customers that have changed locations since having their service with BellSouth are not eligible to participate in this -
- Program and are considered new customers. - . e ‘ : S

11. - Customers with total billed BellSouth revenue af Tennessee locations as defined in 1., 2., 3, and 4. preceding that exceeds
- $150,000 annually are not eligible to participate in this Program even if some or alt of their accounts meet the revenue . '

, “criteria.

".B. ' Discount Schedule e . . L T o , R R
1. Discounts applicable to. the subscribers' total billed BellSouth revenue at Tennessee locations as defined in A.1., 2., 3. and S
. 4., preceding are as follows: i : C ST : : v ' :

Monthly Total Billed ~ 12Month - 24 Month 36 Month
- Revenue .  Term " Term Term .

. $5500-$10,000 16% . % 18% .
$3,000-84499.99 149 y5q 16%
51,500-$2999.99 p% 139 14%
$500.00-$1,499.99 . 109 130 L 12%
$70.00-$499.99 g 9% 109

be waived for those services ordered. o , - : o _ I
3. For each month during which -a contract which. is signed under this Program is in’ effect, the customer ‘willréceive: the.
" discount associated with the customer’s total billed BellSouth reverue at Tennessee locations as defined in A.1., 2., 3. and S

2 . If a Progtam participant purchases additional services during the *90;day enrollment period, line corinection :charg'e’s-, will

4. preceding for that particular month, '

4. If a Program participant’s total billed BellSouth revenue at TennésSée locations as defined in A1,2,3. and 4. pfecédirigc '

5. The applied discounts will appear as a-credit in the Other Charges and Credits (OC&C) section of the Program -
R o Participant’s bill.- . R L o ’ T I
. Al13.90.3 Key Business Discount Program
U A 'Rules:andRégulatic')ns S S SESTRERES , e , : R :
- Beginning June 26, 2000, and continuing until June 25, 2001, qualifying business customers with'-locati'(‘)r_xs in Rate Groups 4 - - ©
© .or:5 may enroll in this Program, which provides discounts on their billed BellSouth revenue as described below, by signinga . -
- one-year, two-year, or three-year term contract. ... " - : P : ‘ PR . o
"L Im order to qualify for the Key Business Discount Program, new and existing BellSouth business customers with locations - .
* . in'Rate Groups 4 or 5 ] nthly total billed BellSouth revenue per each such location between $150 and . - -
-.$6,000. This Program is available to business customers only. Services at Program participant’s locations that have . -
2 monthly revenue outside this range are not eligible for the discounts. .- SRR RRRRE R FE o
Sz Qualifying Program participants.must sign a term ‘contract of one, two, or three years to receive the discounts that are™ .
- detailed in B. following, Discount Schedule, . - o L IS AL AR
. 3. Base discounts’ will be applied to billing for services in the Tennessee. General Subscriber - Services Tafiff and the -
-+ ... Tennessee Private Line Services Tariff. S T R R o
" Discounts are based on end-user monthly total billed BellSouth revenue at Tennessce locations in Rate Groups 4 or 5 -
o excluding: e o IR SN
= Untegulated charges, taxes, late payment charges, charges billed pursuant to federal of state access service tariffs, "
. -charges collected on behalf of municipalities (including, but not limited to services for 911 service and dual party -
' .- relay services), and charges forvservices_prqvided by other companies. o i R




BELLSOUTH . - VERAL SUBSCRIBER SERVICES TARIFF L ~ Third Revised Page 85

: ,'I'ELBCOMMUNICAT_ION& INC. . Cancels Second Revised Page 85
ISSUED: March 3, 2000 - S , : ‘ : EFFECTIVE: April 3, 2000
BY: President - Tennessee . : , : S ‘ L

Nashville, Tennessee . :
. As. BAsICc LOCAL EXCHANGE
A3.45BellSouth’° ‘Covmplete Choice® For Business Package (Cont’d)
. ‘>A3.45.2 Complete Choice® For Business Package- ' AR '

- A, Package S@ri{icé SRR . ' :
1 Complete Choice® for Business Package Option 1 which includes BellSouth Business Plus” service Calling Plan 1

Monthly _ R
- R . ' 3 : Rate - UsocC
. (@. Eachl-line package- ‘ , $81.00 . : com11
- (b) . -Each 2-line package . 150.00 o Com12
(¢)" - Each 3-line package' : R : ' 260.00 B CoM13
(d)  Each 3-line package® 258.00. R COMIH
2. Complete Choice® for Business Package Option 2 which includes BellSouth Business Plus’ service Calling Plan 2
“(a) - Each 1-line package R ' 62.00" compri
(b)  Each 2-line package | _ . : , T 114000 coMP2
(¢) - Each 3-line package’ 203.00 : COMP3
~(d): " Each 3-line package® : : 197.00 COMPH

- A3.45.3 Service Charges . . )
A.  The service order charges specified in Section Ad. of this Tariff are applicable for the installations of new - lines-at the
subscriber's prehises. These charges are not applicable for existing customers who wish to move from an existing line to a
- BellSouth Busin_ess Plus” service Calling Plan or a Comple;e Choice® for Business package. -
- B. - Service charges do not apply for transactions which only involve additions, deletions or changes to the service or features
" requested as part of BellSouth Buﬁsiness Plus™ service with Complete Choice® for Business package service.

A3.45.4 Term Plan , , . : ‘ ™
A. The Compléte Choice® For Business package Term Plan is available for all business customers who subscribe ‘to Complete [
" Choice® For Business packages. : ‘

B, The Complete Choice® For Business package Term Plan offers discounts off rates shown in A3.45,2 of this Tariff, - ™
C. A ténnination.liabi]ity Wwill be assessed to subscribers who terminate the service prior to the expiration of the term commitment, ™

. D. The Complete Choice® For Business package Term Plan discounts are available as follows: ' : ™y
' Discount Term .
5% 24 Months ‘ i ™)

: ' . 8% 36 Months , M)
Note 1: This package can contain up to three lines in grouping, .
Note 2: This package can contain up to two lines in grouping

-

* BellSouth i a registered tradernark of BellSouth Inelle Property Corporation
o Service Mark of BellSouth Ingellectual Property Corporation ' N
Registered Service Mark of BellSouth Intelieciual Property Corporation ‘ : Attachment C




